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MCLENNAN -v- MCLENNAN

NSW Court of Appeal No. 2026/29323

RESPONDENTS’ AMENDED' SUBMISSIONS ON APPEAL

11 May 2026
INTRODUCTION

The appellant, John McLennan (John) (who carried on the proceedings below, and presumably
carries on this appeal, by a tutor) was married to the late Susan Karen McLennan (Karen).
They were married for almost 60 years and had two children, Ruskin (the first respondent)

and Susannah.

In the proceedings below, John sought to impugn two transactions on the grounds that they
had been ‘procured’ by unconscionable conduct on the part of Ruskin. The first
(Appointorship Transfer) was effected in early 2020 and involved John retiring as the
Appointor of a discretionary family trust known as the McLennan Family Trust (Trust), and
appointing Ruskin in his place. The trustee of the Trust was and is the second respondent,

Lakshmi Pty Limited.

The Appointorship Transfer had its origin in 2014, when John and Karen met with their
solicitor, Health Adams (Mr Adams) and instructed him that they wished to pass “control and
absolute discretion” of the Trust to Ruskin.> They conveyed to Mr Adams their concern that
Susannah had, for many years, experienced difficulties with alcoholism, and they were
concerned she would quickly diminish or waste any large sums of cash that she received from

their estates.>

Following this meeting, Mr Adams, by letter of advice dated 22 May 2014, advised John and
Karen that, in order to give effect to their wishes, an amendment should be made to the power
of appointment in the trust deed appointing Ruskin as Appointor.* Mr Adams also advised John
and Karen (who at that time held all of the shares in Lakshmi) to consider transferring those
shares during their lifetimes, in order to avoid the shares potentially being deemed “notional

estate”.’

' The only amendments (including a correction) are in the last sentence of paragraph 67 and are italicised.
2 Blue Book (Blue) 1 363M and Bluel 365I.

3 Bluel 88 (Adams AfT. 19.2.24) at [37], Red Book (Red) at 106, reasons for judgment (J) [158].

4 Bluel 366R.

5 Bluel 366J and Bluel 367F.
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5. Shortly thereafter, John and Karen resigned as directors of Lakshmi (and the trustee of another
discretionary family trust, Convulon Pty Ltd (Convulon)), leaving Ruskin as the sole director
of both entities, and transferred their shares in both companies to Ruskin.® The validity of those

transactions was not challenged in the proceedings below.

6.  The issue of the appointorship, however, lay dormant for some years before it arose again in
2019. At this time, at Mr Adam’s suggestion, advice was sought from David Jay of counsel
(Mr Jay) as to whether the Trust might be made the subject of a claim for family provision

and whether, if so, any changes should be made to the Trust.”

7. In a formal written opinion, Mr Jay recommended that, to avoid the prospect of Trust assets
being designated as a notional estate, it was necessary that a new Appointor should be
appointed to replace John (and Karen, who under the terms of the Trust would replace John as
Appointor on John’s death).® Mr Adams passed this advice on to John and Karen and

summarised its contents for them.®

8. Subsequently, Mr Adams prepared, and John executed, a number of documents including a
Deed of Variation'® (by which the powers of the appointor were amended to include power to
resign and power to appoint a replacement appointor) and a Deed of Appointment!'! by which
John exercised those powers by appointing Ruskin as the Appointor in his place. In the
proceedings below, there was no challenge to the Deed of Variation; only the Deed of

Appointment was sought to be impugned.

9. By the second transaction (Property Transfer), in September 2020 John and Karen agreed to,
and later did, transfer their property at MacMasters Beach (Bombi Road Property) to Ruskin.
As part of the transaction, they acquired a right to reside at the property for their lifetimes.
Karen and John signed the documents (a form of Transfer and Deed of Life Tenancy) during
the course of a lengthy meeting with their solicitor, Mr Adams, on 22 September 2020. Mr
Adams gave unchallenged evidence'? (supported by a file note) that during the two hour

meeting, he met with each of Karen and John separately, with no one else present, and took

6 Bluel, 474; Blue 4, 1804-1810.

7 Blue2, 672N.

8 Blue2, 679F.]

° Blue2, 689; see also Blue2, 742.

10 Blue2, 785-788 (at cll 14.7, 14.8).

1 Blue2, 789-791.

2 Bluel, 112-117 (Adams AfF. 19.2.24) at [89].
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prudent steps to satisfy himself that each of Karen and John understood the nature, effect and

risks of the transactions, and was satisfied as to those matters.

10. As the primary judge found, both transactions were made for estate planning purposes: J[1].
Putting assets beyond Susannah’s reach was an important element in John and Karen’s estate
planning, and had been so going back to 2014: J[482]. There is no challenge to those findings

on appeal.

11. Following the transactions, John was left with assets of almost $7 million (in cash and

superannuation), together with a 30% share of a property in Japan: J[362].

12.  Ruskin continued to help his parents with the management of their superannuation fund and
their personal affairs until Karen died in March 2022. Then, following Karen’s death, Susannah
moved into the Bombi Road Property with her father: J[22]. Within a few months, John’s views
towards Ruskin had changed. He made a new will which disinherited Ruskin and Ruskin’s
children and left his entire estate (including assets inherited from Karen) to Susannah
absolutely."* He appointed Susannah as his enduring power of attorney and enduring guardian,

revoking Ruskin’s appointments: J[23].

13. John also commenced the proceedings under appeal. A few months before the original
scheduled hearing date, John suffered a severe stroke, as a result of which he became
incapacitated: J[25]. As a result, John, who had made a number of affidavits, was unable to be

cross-examined on them.

B. RELEVANT BACKGROUND
John and Karen

14. John, after he left school, obtained qualifications as a pharmacist and worked as such from
1961 onwards. He retired in 1991. Before she married John, Karen worked as a nurse. As well
as looking after Ruskin and Susannah, Karen worked as a nurse from 1970 to 1990. For many

years after 1970 she also held an ownership interest in a medical practice: J[32].

15.  Over the course of their marriage, John and Karen built up a substantial asset portfolio, largely
in the form of property and shares. Some of these assets were acquired in their own personal

names, but others were acquired through family companies using trust structures: J[4].

13J[23], Red 77L-M. A copy of the will is at Blue5, 2333-2341.
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John also had experience in project management.'* A banking officer described John as “very
knowledgeable when it comes to the Australian share-market having invested since 1970 and
having “built up a significant net asset position”."* John’s and Karen’s financial adviser,
Mr Jutrisa, in a statement of advice dated 24 April 2017, described them as “experienced

investors” and being in “good health”.'®

At the hearing, John did not contend that he was suffering from any serious cognitive
difficulties in 2019 —2020, and no such finding was open on the evidence: J[498]. The primary
judge held that, to the contrary, the unchallenged evidence of Mr Adams about the meeting of
September 2020 strongly negatived any suggestion of cognitive difficulties at that date: J[498].

There was never any suggestion that Karen laboured under any cognitive difficulty at any time.

As the primary judge correctly stated, the appellant’s submissions below focused on the special
disadvantage to which John was allegedly subject, whilst often ignoring the position of Karen:
e.g. see J[392], [393]. No submissions were directed to what Karen might have learned, or
what instructions she might have given, at the meetings she attended; or what she might have
learned through correspondence she received, or indirectly through Ruskin; or how much of

that information she might have imparted to John: J[401].
Credit findings below

The primary judge rejected most, if not all, of the critical factual allegations in John’s
affidavits, finding they were too implausible to be believed or were contrary to other evidence:
J[419]. Indeed, his Honour, after carefully reviewing John’s affidavits, concluded they “were
virtually worthless as evidence. The falsehoods, distortions and outright fiction call into
question how the affidavits could have been prepared and sworn in the first place”: J[420].
The affidavits included “wildly implausible” claims that were directly contradicted by

contemporaneous documents: J[455], [456].

Mr Adams’ evidence was not challenged in cross-examination, and the primary judge accepted

his evidence unreservedly: J[409].

Whilst some aspects of Ruskin’s evidence were rejected (J[422], [450]-[454]), the primary
judge accepted other aspects (e.g. see J[424], [462], [463], [467] and [490]). The primary judge

also observed that, putting aside some self-serving content in Ruskin’s affidavits, “there is

14 Bluel, 8S; see also Bluel, 155K.
5 Blue2, 517T.
16 Blue4, 18631 and Blue4, 1863R.
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simply no comparison, in terms of credibility, between Ruskin's evidence and the affidavits put
forward under his father s name”: J[427]. Ultimately, however, not much really turned on
Ruskin’s evidence (J[425], [426]), as his Honour based his conclusions on contemporaneous
documents, Mr Adams’ unchallenged evidence and a proper recognition that John, who bore
the onus of proof, had failed to establish that either he or Karen was labouring under a relevant
disadvantage which Ruskin knew of at the time and exploited for his own advantage (see e.g.

J[425], [432], [434]-[438], [444] and [458)]).
The outcome in the proceedings below

The primary judge declined to set aside either transaction. His Honour concluded that the
evidence adduced on behalf of John failed to establish that either he or Karen had been under
a special disadvantage at the time of the transactions, or that Ruskin knew (or ought to have
known) of any such special disadvantage and exploited in circumstances that were
unconscionable. His Honour’s reasons and relevant findings are set out in section E

(Appointorship Transfer) and section F (Property Transfer) below.

His Honour also declined to make an order, which John sought in the alternative (in the event
the Court did not set aside the Property Transfer), for further provision for John out of Karen’s
estate. His Honour’s reasons and relevant findings are set out in section G below.

ISSUES ARISING ON APPEAL

The issues on appeal are:

a. Ground 1: whether the primary judge erred in failing to set aside the Appointorship

Transfer on the basis it was an unconscionable transaction;

b. Ground 2: whether the primary judge erred in failing to set aside the Property Transaction

on the basis it was an unconscionable transaction;

c. Ground 3: whether the primary judge erred in his approach to the family provision claim;

and

d. Ground 4: whether the Court’s consideration of the family provision claim miscarried.

RELEVANT PRINCIPLES — UNCONSCIONABILITY

The principles governing unconscionability in equity are be found in cases such as Blomley v

Ryan (1956) 99 CLR 362, Commercial Bank of Australia Ltd v Amadio (1983) 151 CLR
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447, Louth v Diprose (1992) 175 CLR 621, Bridgewater v Leahy (1998) 194 CLR 457 and
Thorne v Kennedy (2017) 263 CLR 85.

26. In Turner v Windever [2003] NSWSC 1147 at [105], Austin J in an oft-cited passage!” referred
to five requisite elements, namely: (1) the existence of special disadvantage, (2) the special
disadvantage must seriously affect the weaker party’s capacity to judge or protect his or her
own interests; (3) the stronger party must know of the special disadvantage (or know of facts
that would raise that possibility in the mind of any reasonable person), (4) the taking of
advantage of the opportunity presented by the disadvantage, and (5) the taking of advantage

must have been unconscientious.

27. As to the first element, the special disadvantage must be such that it “seriously affects” the
ability of the innocent party to make a judgment as to their own best interests: Commercial
Bank of Australia v Amadio (1982) 151 CLR 447 at 462; Thorne v Kennedy (2017) 263 CLR
85 at [38]. For the reasons set out below, the evidence before the primary judge fell far short
of establishing any such special disadvantage on the part of John (in the case of the

Appointorship Transfer) or John and Karen (in the case of the Property Transfer).

E. GROUND 1 (APPOINTOR TRANSACTION)

28. In the proceedings below, the particulars of ‘special disadvantage’ which John alleged he was
under at the time he entered into the Appointorship Transfer in late 2020 were essentially as

follows:

a. there was no financial reason or advantage for the transaction and it was improvident: see

particulars (a)-(d), extracted at J[472];

b. Ruskin ‘procured’ the entry into the transaction and did so for his own purposes and
benefit, with actual knowledge of (what were said to be) deficiencies in the legal advice

given to John and Karen at the time: see particulars (f)-(i) at J[472];

c. the legal advice was not properly independent and was inadequate, in that it did not
address the ‘merits’ of the Appointorship Transfer, specifically “consequences arising

from a relationship breakdown between Ruskin and [John], or Ruskin’s death, divorce or

17 See, eg, Turner v O Bryan-Turner [2021] NSWSC 5 at [399] (Ward CJ in Eq, as her Honour then was); Re Estate of
Nitopi (No 2) [2021] NSWSC 748 at [239] (Parker J); Nitopi v Nitopi (2022) NSWLR 390 at [140] per Ward P.
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bankruptcy”: particulars (i) and (k) at J[472]. It was alleged that Ruskin had actual

knowledge of both the deficiencies in advice, and its lack of independence: J[513];
d. Ruskin ‘encouraged’ John to place trust in him: particular (j) at J[472].

The primary judge rejected these contentions and found that no special disadvantage had been
made out. His Honour’s reasons and findings relevant to that conclusion are set out below
(with some additional references to the documentary evidence and unchallenged evidence of

Mr Adams also noted). Very few of the findings set out below are challenged on appeal.

Although, on appeal, the grounds of claimed unconscionability have shrunk considerably
(effectively to a complaint about the content of the legal advice received: see paras 53, 55-56
below), the findings made by the primary judge remain relevant, as the question of whether a
transaction was unconscientious depends on ‘every connected circumstance’, and it is usually
a combination of circumstances that establishes an entitlement to equitable relief: Stubbings v
Jams 2 Pty Ltd (2022) 276 CLR 1 at 21 [40]; Kakavas v Crown Melbourne Ltd (2013) 250
CLR 392 at 426-427 [124]. As Dixon CJ, McTiernan and Kitto JJ said in Jenyns v Public
Curator (QIld) (1953) 90 CLR 113 at 118-119, in a passage approved by the High Court on
multiple occasions'®, application of the equitable principles relating to unconscionable
conduct:
calls for a precise examination of the particular facts, a scrutiny of the exact relations
established between the parties and a consideration of the mental capacities, processes and
idiosyncrasies of the [vulnerable party]. Such cases do not depend upon legal categories
susceptible of clear definition ... Indeed no better illustration could be found of Lord Stowell's
generalisation concerning the administration of equity: ‘A court of law works its way to short
issues, and confines its views to them. A court of equity takes a more comprehensive view,

and looks to every connected circumstance that ought to influence its determination upon the
real justice of the case’. (Citations omitted)

In 2014, John and Karen were concerned about the possible recurrence of Susannah’s past
problems with alcohol and wanted to put as many as possible of their assets beyond Susannah’s
reach: J[438], [482]. That concern was one of the factors behind the instructions given by John
and Karen to Mr Adams in 2014, and other evidence showed clearly that that remained the
case in 2019-2020: J[455], [456]. The primary judge rejected the claims to the contrary in
John’s affidavits, correctly describing them as contradicted by other contemporaneous

evidence and wildly implausible: J[456]. His Honour rejected the assertion in John’s affidavits

18 Kakavas v Crown Melbourne Ltd (2013) 250 CLR 392 at 426 [122] (see also 401 [18]); Thorne v Kennedy (2017) 263
CLR 85 at 105 [43]; Stubbings v Jams 2 Pty Ltd (2022) 276 CLR 1 at 21 [39].
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that John did not know about, and did not participate in, the giving of instructions in 2014 for
new Wills and the other transactions: J[458].

At an initial meeting with their solicitor, Mr Adams, in February 2014, John and Karen
disclosed to Mr Adams that, in the event of both of them passing, they wished to distribute
their estates unequally as between their two children, with Susannah to receive a relatively
small provision in comparison to Ruskin. This was because Susannah had for many years
experienced difficulties with alcoholism and they were concerned that she would quickly
diminish or waste any large sums of cash she received: J[158] (not challenged in cross-

examination: J[181]). Karen did most of the talking at the meeting: J[446]."°

In 2014, John and Karen gave instructions to Mr Adams that they wished to give “control and
absolute discretion in” Convulon Pty Ltd, Lakshmi and their respective trusts to Ruskin.
Mr Adams clearly understood that the instruction came from John as well as Karen. Nothing

was put to him in cross-examination to suggest otherwise: J[439].

The primary judge rejected the assertion in John’s affidavits that he did not understand that Mr
Adams was acting for him: J[436]. John and Karen (and not Ruskin) were identified as the
clients in Mr Adams’ 2014 retainer and client letters. Mr Adams clearly considered that John

and Karen were his clients under the retainer: J[437], [457].

As noted, Mr Adams by letter of advice dated 22 May 2014 advised John and Karen that, in
order to give effect to their wishes, an amendment should be made to the power of appointment
in the trust deed appointing Ruskin as Appointor.?® He also advised his clients to consider
transferring their shares in Lakshmi to Ruskin during their lifetimes, so as to avoid the shares

being deemed “notional estate” after their deaths.’!

In 2014, John and Karen signed share transfer forms by which their transferred all of their
shares in Lakshmi and Convulon to Ruskin.?? (As noted above, they also resigned as directors
of those companies, leaving Ruskin as the sole director of each?). This step had been

recommended by Mr Adams and there was no suggestion that the transfer of shares was the

19 See also Bluel, 86X (Adams Aff)) at [29].

20 Bluel, 366R (para 2.4.3).

21 Bluel, 366J and 366F (paras 2.3.5 and 2.4.6).
22 Blue4, 1804-1810.

2 Bluel, 474.
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result of some sort of imposition on them, or lack of understanding on their part: J[441] (John),

[442] (Karen).

The primary judge also found that John and Karen discussed with each other their estate
planning wishes, and how to achieve those wishes, and shared information they had about the
process: J[443]. They acted together in the instructions they gave Mr Adams, and in

considering the advice they received from him and their accountant, Mr Walker: J[444].

After a lapse of some years, John, Karen and Ruskin met with Mr Adams on 12 April 2019.%
The meeting went for an hour and a quarter.” Karen and Mr Adams did most of the talking.?
John was also an active participant at the meeting and spoke about his instructions directly.?’

Karen and John asked Mr Adams questions about specific issues along the way.?

During the meeting, Karen and John instructed Mr Adams that the main reason they wished to
update their wills was that, together with their financial planner, they were trying to come up
with strategies to further safeguard the assets in their estates from future claims by Susannah.
In that regard, Karen and John told Mr Adams that their fears about Susannah wasting their

estate assets had not abated but instead become worse.?

Karen and John also raised the possibility of transferring or divesting certain assets from their
estates to family members or third parties, so that those assets no longer formed part of the
estates and could not be the subject of a claim by Susannah.** John and Karen told Mr Adams
about a “letter of intent” they had prepared and explained the reasons why they had prepared

it.3!

In April 2019, Karen and John provided Mr Adams with the “letter of intent” they had
prepared, and each signed: J[188]; Blue2, 538. Karen had written the document out by hand*?).

The letter of intent stated, among other things:

24 Bluel, 94S (Adams AfY) at [48]; file note at Blue2, 539-543.
% Blue2, 539.

26 Bluel, 94T (Adams Aff.) at [48].

27 Bluel, 120V (Adams Aff) at [103].

28 Bluel, 96U (Adams Aff.) at [48()].

2 Bluel, 94X (Adams AfY) at [48(a)].

 Bluel, 95K (Adams AfF.) at [48(b)].

31 Bluel, 95N and 98R (Adams Aff. 19.2.24) at [48(c)], [51(a)].
32 Bluel, 38Y.
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...Our son [Ruskin] has managed our personal & business affairs & has enduring power of
attorney & enduring guardianship. We wish that he continue to control our personal &
financial affairs after our death.

Our daughter [Susannah] has mental health issues and long-term issues with alcohol. We
believe it is in her best interest that the trust be solely managed by Ruskin.

At the initial conference held on 12 April 2019,* and in a subsequent letter of advice dated 14
August 2019,* Mr Adams recommended that a barrister, Mr Jay, be engaged to provide specific
advice as to whether the structure of the current estate plan was satisfactory to John’s and

Karen’s needs: J[191].

On 11 September 2019, Mr Jay recommended, in a written memorandum (at Blue2, 669-687),
that, the trust deed be amended so as to remove the power of either Malcolm McLennan or
Susan McLennan to appoint a new trustee; “That is, a new Appointor should be appointed to
replace the McLennans™: J[200], [210].>> The advice explained that the reason for the
recommendation was to avoid the prospect of Trust assets being designated as a notional
estate.>® Mr Adams passed this advice on to John and Karen and summarised its contents for

them.?’

Mr Adams, by letter dated 13 December 2019, referred to Mr Jay’s advice regarding a new
Appointor and to John’s and Karen’s instructions that the new Appointor should be Ruskin.
The letter explained® that the effect of the enclosed Deed of Appointment was to replace
Malcolm with Ruskin as Appointor: J[299].

Consistently with this evidence, the primary judge found that both Mr Jay and Mr Adams
recommended to John and Karen that the appointorship be transferred: J[481], [488], [489].
His Honour also found that their advice had a rational basis, as it was seen as a means of
ensuring that Ruskin had “full control and discretion in” the discretionary trusts, and of putting

the assets of the trust definitively beyond Susannah’s reach: J[482]. His Honour held at J[488]:

The evidence makes it perfectly clear that the continuation of John as the appointor
was perceived as giving rise to a risk that the assets of the trust could be reached by
Susannah as part of a family provision claim. Removal of John was seen as desirable
as a means of achieving that result. It may not have been the only possibility, but there

 Bluel, 97F (Adams Aff. 19.2.24) at [48(f)].
34 Blue2, 56517 (at paras 3.7, 3.8).

3 Blue2, 679F at [29].

3 Blue2, 679F at [29].

37 Blue2, 689-690; see also Blue2, 742-745.
38 Blue2, 742P (at para 1.1(b)).

3 Blue2, 743K (at para 1.6).



46.

47.

48.

49.

50.

-11-

were not many of them, and it was a rational choice, as is shown by the fact that both
Mr Jay and Mr Adams recommended it.

Importantly, as the primary judge observed, Mr Adams was not challenged on his
recommendation when he gave evidence; nor was he asked about the alleged “inherent risks”
and “alternative means of pursuing the same end at much lower personal risk” referred to in
counsel’s submissions, which were not identified: J[489]. The primary judge observed that it
was difficult to see how referring to the specific possibilities of relationship breakdown,
divorce or bankruptcy would have made any difference, and they were not put to Mr Adams

in cross-examination: J[502].

Although John and Karen relied on Ruskin to manage their banking and other financial affairs,
and to convey their instructions to professional advisers, there was no proof that Ruskin used
his role to shape that advice for his own purposes, or tried to impose his own point of view on
them, let alone that he succeeded: J[499], [500]. Still less was there proof of “emotional
dependence” of the type referred to in Louth v Diprose (1992) 175 CLR 621: J[500]. It had not
been proved that Ruskin relevantly encouraged some sort of relationship of dependence by his

parents on him, or that he “poisoned” his parents against Susannah: J[517].

The advice given by each of Mr Jay and Mr Adams was properly independent: J[503], [521].
Mr Jay’s advice was provided on the basis that John and Karen were the sole clients, and Mr
Adams’ ultimate advice was based on the recommendation from Mr Jay: J[503]. Mr Adams
considered that his clients were John and Ruskin (although Ruskin was identified as an
additional client on the file, this was for fee recovery purposes) J[305], [457]. The primary
judge rejected John’s claim that he believed in 2019-2020 that Mr Adams was acting for
Ruskin rather than for him and Karen: J[457].

To the extent Ruskin was involved, it was only as a conduit for the giving of instructions to
Mr Adams: J[504]. Mr Adams’ evidence to this effect was not challenged in cross-examination:
J[504]. The instructions Ruskin gave likely represented instructions given by John and Karen
themselves: J[463], [467] — [468]*. There was no proof that Ruskin’s role extended to giving

his own advice to his parents on legal matters and them routinely accepting it: J[518].

It had not been proved that John in fact received no or minimal legal advice on the transfer:

J[510]. John bore the onus of proving that advice was not received by him or Karen. His

40 Although these particular findings were made in the context of the Property Transfer, it is clear from the primary
judge’s reasons that he also considered this to be the case in the case of the Appointorship Transfer.
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evidence fell far short of establishing that he and Karen did not receive the client letters
addressed to them from Mr Adams: J[432]-[434], [458]. There was also a complete lack of
positive evidence (apart from contained in John’s affidavits, “which is unworthy of credit”)
about his conversations with Karen, or their dealings with Mr Adams, Mr Jutrisa and Mr

Walker: J[458].

Nor had it been proved that Ruskin initiated the transfer idea in 2019 or persuaded his parents
to make the decision to accept the advice from Mr Jay and Mr Adams to proceed with it. It

was, instead, their decision: J[519].

Also not established (or put to Ruskin in cross-examination) was that Ruskin knew or ought
to have known about the alleged inadequacies in the advice by Mr Jay and Mr Adams: J[524].
And even if the alleged inadequacies had been made out, there could be no finding that Ruskin

had exploited any disadvantage resulting from any such inadequacy: J[524].
Resolution of ground 1

Appeal ground 1, as developed in the appellant’s submissions, amounts in substance to a
complaint about the quality of the legal advice that John received in respect of the
Appointorship Transfer. Whilst the appellant accepts that there was “transactional legal
advice”, he asserts there was no “evaluative legal advice”, and in particular no “inquiry (ideally
a robust inquiry) as to whether the stated estate planning purposes required the transfers to
be entered into, the risks of effecting the transfers, or whether the estate planning purposes

might be achieved by other means”: Appellant’s Submissions (AS) at [1], [14], [23], [38], [42].

None of these topics were explored in cross-examination of Mr Adams: J[489], [502].

Nor did John, who bore the onus of proving special disadvantage, lead any evidence (including
expert evidence) to identify the so-called deficiencies in the advice he received. Moreover, as
the whole of John’s evidence was rightly disregarded by the primary judge as unreliable, there
was no positive evidence before the primary judge as to John’s state of mind at the time, or
how his state of mind or judgment was “seriously affected” by a lack of relevant advice, or
what if anything he would have done differently if he had been “properly” advised. As the
primary judge observed, there was a complete lack of positive evidence (apart from that
contained in John’s affidavits) about his conversations with Karen, or their dealings with
Mr Adams, Mr Jutrisa and Mr Walker: J[458]. There was therefore no reliable or direct

evidence from which the Court could make any findings concerning “the mental capacities,
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processes and idiosyncrasies of [John]”: see Jenyns v Public Curator (Qld) in the passage

extracted above.

Also relevant is the fact that the submissions advanced on behalf of John at trial, whilst
asserting a lack of advice about “alternative means of pursuing the same end at much lower
personal risk”, did not even identify what those alternative means were. The primary judge so

found at J[489], Red187G.

That being so, it is not open to the appellant to seek to add content to those submissions for the
first time on appeal (although, even on appeal the appellant’s submissions do not squarely
identify the alleged “other means” by which “the estate planning purposes might be
achieved”). The primary judge cannot be criticised for not addressing submissions that were
not properly and fairly put to him during the hearing below or explored with the solicitor who

gave the relevant advice.

Finally, the appellant’s submissions misstate the law in two important respects with respect to
the circumstances in which special disadvantage may be found to exist. First, as authority for
its core proposition that special disadvantage may be established where a solicitor has failed
to provide advice “as fo the fairness of a transaction and whether it is reasonable for the client
to enter into it”, the appellant cites a passage from Brereton J’s judgment in Riz v Perpetual
Trustee Australia Ltd [2007] NSWSC 1153 at [115]: AS [33], [63], [64]. The appellant’s entire

argument proceeds upon the correctness of the proposition.

However, in the cited passage, Brereton J was not dealing with special advantage at all, but
rather the extent of a solicitor’s common law duty of care. Moreover, on appeal, his Honour’s
formulation of principle was rejected as going “foo far” and being “overly broad’: Dominic v
Riz [2009] NSWCA 216; [2009] NSW ConvR 56-248 at [87], [89] per Allsop P (with whom
Hodgson and McColl JJA agreed). It is therefore not a reliable statement of principle for the
purposes of this appeal.

Secondly, at AS [61], the appellant incorrectly cites Bale v Kimberley Developments Pty Ltd
[2022] NSWSC 820 at [594] as standing for the proposition that “a lack of advice can
constitute special disadvantage in itself’. At the paragraph cited, Ward P made no such

statement but simply found that the legal advice that had been obtained was not independent.

On this appeal, there is no longer any assertion that the advice given to John by either

Mr Adams or Mr Jay was not properly independent. Moreover, in Bale, the absence of
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independent advice was not the only factor that led to a finding of special disadvantage: Ward
P also brought to account the deceased’s failing physical health, dependency on others, his

physical distance from his daughter and his financial need: see [593], [595].

For the above reasons, and having regard to all of the circumstances in which the Appointor
Transfer took place (as to which see the primary judge’s unchallenged findings, and evidence,
set out above), there was no error in the primary judge’s conclusion that John failed to

demonstrate that at the time of the transfer he was under a special disadvantage.
Ground 1 therefore fails at the first hurdle.

Even if that were not so, the appeal fails at the second hurdle, in that there was no evidence
before the primary judge that would support a finding that Ruskin knew or ought to have
known that John was under a special disadvantage at the time he entered into the Appointorship
Transfer. His Honour so found at J[524]. No challenge to that finding is made in the Amended
Notice of Appeal (at Red 209-210).

Despite this, the appellant’s submissions baldly assert (at AS [74]) that Ruskin “ought
reasonably to have known that the advice from Mr Jay and Mr Adams was not evaluative” and
(at AS [99]) that Ruskin “knew or ought to have known” of the factor(s) constituting John’s

special disadvantage.

This submission does not arise on the Amended Notice of Appeal and should be disregarded.
Even if it were allowed to be argued, it should in any event be rejected for the reasons that: (1)
So far as it is submitted that Ruskin actually knew of John special disadvantage, that was never
put to Ruskin during cross-examination (see J[524]). It is therefore not open to be put now. (2)
So far as it is submitted that Ruskin ought to have known of the factor(s) constituting the
alleged special disadvantage, this was not explored in cross-examination of Ruskin either (see
J[524]). In any event, the basis for the submission is not explained, nor is it supported by the
evidence before the primary judge. As far as Ruskin was concerned, his parents were receiving
legal advice from both a solicitor as well as a barrister. That being so, there is no good reason
why Ruskin should have been aware, or suspected, that the advice his parents received from
these lawyers (including a formal legal opinion from a barrister with specialist expertise in
estate law) was somehow inadequate or lacking, such that John’s ability to look after his own
interests was seriously impaired or affected. No such reason was put to Ruskin in cross-

examination or developed in submissions in the proceedings below.
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At AS [101], the appellant asserts that “it cannot be a requirement in an unconscionability suit
that the recipient know or be taken to have known that the lack of such evaluative advice made
the transaction unconscionable”. The submissions then refer to and purport to analyse the
decision of this Court in Nitopi v Nitopi (2022) NSWLR 390; [2022] NSWCA 162. The
relevant issue in Nitopi in the passages cited at AS [102]-[104] concerned the element of
exploitation, or “unconscientious taking advantage of or victimisation” of the weaker party —
that is, what Austin J in Turner v Windever described as the fourth and fifth elements necessary
to establish unconscionability in equity: see para 26 above. The relevant issue in Nitopi was
whether the relevant “unconscientious taking advantage of or victimisation” might be
established by the retention as opposed to the procuring of a gift which is alleged to be

unconscientious: see [21] per Bell CJ.

Nothing said by any member of the Court in Nitopi disturbed the orthodox principle that, in
order for unconscionability in equity to be made out, the stronger party must have known or
ought to have known at the time of the transaction that the weaker party was under a special
disadvantage. All members of the Court accepted that such actual or constructive knowledge
was required. Indeed, in Nitopi, the relevant appeal ground was upheld precisely because that
requirement had not been established: see [11], [12], [15] per Bell CJ and [116]-[117], [121]-
[123] per Ward P.

Nitopi therefore has little relevance to the present appeal, which concerns whether the primary
judge was correct to conclude that the evidence before him did not establish special
disadvantage, or that Ruskin knew or ought to have known, at the time, of that special

disadvantage.

GROUND 2 (PROPERTY TRANSFER)

In the proceedings below, the particulars of ‘special disadvantage’ which John alleged he and
Karen were under at the time they entered into the Property Transfer were essentially as

follows:

a. there was no financial reason or advantage for John and Karen to transfer the property to
Ruskin and it was improvident for them to do so: see particulars (a)-(c), extracted at

J[529];



-16-

b. Ruskin ‘procured’ the entry into the transaction, and did so for his own purposes and
benefit, and with actual knowledge of what were said to be deficiencies in the legal

advice given to John and Karen at the time: see particulars (d)-(g) at J[529];

c. the legal advice was not properly independent and did not include any advice as to the
“consequences to each of them arising from a transfer of the Bombi Road Property in the
event of a relationship breakdown between one or both of them with Ruskin, or his death,

divorce or bankruptcy’: particulars (g) and (j) at J[529];

d. to Ruskin’s knowledge, the barrister, David Jay, had advised against the transaction (or

if engaged in, on conditions that were not satisfied): particular (h) at [529];
e. Ruskin ‘encouraged’ John to place trust in him: particular (i) at J[529].

70. The primary judge rejected these contentions and found that no special disadvantage had been
made out. As the claimed special disadvantage overlapped considerably with the particulars of
‘special disadvantage’ of the Appointorship Transfer, his Honour (to the extent of overlap)
relied on the same findings and reasoning summarised above: see J[530]. The primary judge,
however, made some additional findings in relation to the Property Transfer, and these are set
out below (as well as some additional references to the documentary evidence and
unchallenged evidence of Mr Adams). Again, almost none of these findings set out below are

challenged on appeal.

71.  The proposal to transfer the property emanated from the solicitor, Mr Adams: J[308], [409];
cf. [460].

72. It later became the subject of a specific recommendation by Mr Jay and Mr Adams, acting
independently of Ruskin, and in accordance with what they perceived to be the instructions
provided by John and Karen: J[460], [537] (last sentence). The transaction was a means of
advancing the McLennans’ principal estate planning objective of removing assets from the

reach of any potential claim by Susannah: J[537].

73. John and Karen received advice about the Property Transfer and other documents including
their wills at a two-hour meeting with their solicitor, Mr Adams, on 22 September 2020. Mr
Adams made a file note of the meeting which he dictated immediately after it concluded.*!

Extracts from the file note are reproduced in the primary judge’s reasons at J[250]-[255]. As

41 Bluel, 112J (Adams Aff.) at [89], [112].
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is clear from the file note*” and Mr Adams’ unchallenged account of the meeting in his

affidavit*:

a. Mr Adams explained their purpose and effect of the documents to John and Karen
(including in separate, private sessions with each of them), and was satisfied that both of

them understood “the nature, effect and risks associated with signing the documents”.

b. In the private sessions Mr Adams asked each of John and Karen (separately) a series of
targeted questions to ensure they had a proper understanding of the documents they were

proposing to sign;

c. Mr Adams raised with each of them, separately, and specifically, a concern about the
proposed transfer of the Bombi Road Property to Ruskin, by asking “Are you sure you
want to do this?”. Each responded in terms that indicated they were comfortable with
transferring the property to Ruskin, with John and Karen retaining a right to remain at

the property until they pass away.

74. Mr Adams was not challenged in cross-examination about any of the above matters, including

his conclusion.

75. Ruskin acted as a conduit for the giving of instructions to Mr Adams, and the instructions he
gave likely represented instructions given by John and Karen themselves: J[463], [467] —
[468]. The primary judge rejected submissions made on behalf of John to the contrary,
describing them as ‘totally implausible’ and ‘absurd’: [J463].

76. Although the transaction resulted in a transfer of real property of considerable value for
nominal consideration, it was too simplistic to characterise the transfer as an outright gift and
nothing more: J[534]. This was because: first, by the Deed of Life Tenancy, John and Karen
had a right to occupy the property for their lifetimes and Ruskin could not encumber it. He was
also liable for all property expenses: J[535]; secondly, the transfer was an acceleration of a
previously planned gift (which under the 2014 and 2020 wills would pass to Ruskin when they
died): J[537]; thirdly, it was a rational choice to bring forward the gift (which, self-evidently,
could not be recalled once the transfer had occurred) as a means of advancing the McLennans’

principal estate planning objective of removing assets from the reach of Susannah: J[537].

4 Blue3, 1061-1065.
4 Bluel, 112J (Adams Aff.) at [89].
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Ruskin did not ‘procure’ the transaction. It had not been proved that the idea for the transfer
originated with Ruskin; nor had it been established that the instructions ultimately relayed by
Ruskin to Mr Adams were based on advice or recommendations from Ruskin to his parents,
let alone some imposition on his part: J[544]. Also, Ruskin was not aware of the contents of
the draft advice provided by Mr Jay to Mr Adams (which was of no significance anyway):
J[459]-[462] [544].

Although Mr Adams had made a mistake in using a tenancy rather than a life estate to protect
John’s and Karen’s interest following the transfer, this was the result of an oversight and not
the result of a deliberate decision to prefer Ruskin’s interests; it was also unclear what, if any,
practical consequences resulted from the mistake: J[540]-[542]. Certainly it was not something
that could be imputed to Ruskin for the purpose of establishing that he exploited his parents’
vulnerability: J[545].

The primary judge also concluded that, in the case of Karen (who was a joint owner of the
property and a participant in the transaction), the claim of special disadvantage was
appreciably weaker than that made on behalf John: J[551]. His Honour gave four reasons for
that conclusion at J[551], including the fact that Karen was apparently keener on excluding
Susannah from any role in managing the family’s assets than was John; and at least one text
message in evidence showed that Karen continued to regard Susannah as an unsuitable

guardian for the family wealth.

His Honour, accordingly, declined to grant leave to John to pursue an unconscionability claim
with respect to Karen’s half of the Bombi Road Property: J[548]-[553]. There is no challenge

to that refusal of leave.

Resolution of ground 2

Ground 2 raises essentially the same complaint about as ground 1 (inadequacy of legal advice)
but in respect of the Property Transfer: see AS [11], [14], [33], [38][88]. The appellant’s
arguments are flawed for the same reasons as ground 1, and the submissions in paragraphs 53

to 68 are repeated mutatis mutandis.

However, the appellant’s argument in respect of the Property Transfer has two further
problems. The first is the complete absence of any positive evidence suggesting Karen was

under any special disadvantage at the time of the transfer: see the primary judge’s findings at
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para 79 above. The second additional problem for the appellant is the events of the meeting on

22 September 2020.

83. Critically, Mr Adams was not challenged in cross-examination about his account of the
meeting of 22 September 2020, including, critically, his conclusion, reached after all of the

events of the meeting, that John and Karen both understood the “nature, effect and risks

associated with signing the documents”*.

84. Nor was Mr Adams challenged about his evidence that he specifically raised with each of John
and Karen, separately, a concern about the Property Transfer and queried whether they really
wanted to go through with it. By raising this query, the solicitor made clear to John and Karen
that they did not have to go through with the transfer if they did not wish to. Each of them,
however, replied that they did. During the course of the meeting, they again told Mr Adams
that the reason they were making these changes to the structure of their estates and financial
affairs was to safeguard their children’s best interests, given they did not trust Susannah to

manage large sums of money due to her long-standing issues with alcohol use.*

G. GROUNDS 3 AND 4 (FAMILY PROVISION)

85. Grounds 3 and 4 are advanced only if the appellant succeeds on his claim to set aside John’s
half share in the Bombi Street Property on grounds of unconscionability but fails to set aside
Karen’s transfer of her half share the property: see AS [113]. Accordingly, if the appellant fails

(or succeeds) entirely on ground 2, grounds 3 and 4 do not arise.

86. The claim for family provision in the proceedings below was put on the basis that Karen, by
having divested her half share in the property to Ruskin, thereby enlivened the “notional estate”
provisions in the Succession Act 2006 (NSW). John sought an order for further provision, from
that notional estate, of the half share in the Bombi Road Property formerly owned by Karen.
The primary judge rejected the claim on two bases. The first was that the statutory precondition
to the making of a notional estate order in s 88(b) of the Succession Act had not been satisfied:
see J[560]-[564]. The second was that, even if it had, the evidence did not establish the need
for a further provision order in favour of John (who, at the time of trial, had approximately $7

million in liquid assets): see J[561], [565].

4 Bluel, 115V and Bluel, 116L (Adams Aff.) at [89(x)] and [89(2)].
4 Bluel, 116G (Adams AfF.) at [89(2)].
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87. As to the first point, John argues, on appeal, that the primary judge erred by failing to bring to
account John’s “moral claim” on Karen’s half share of the property. In a claim for family
provision, the Court’s primary consideration is whether an order should be made providing for
the maintenance, education or advancement in life*®. The Act does not mandate that a “moral
claim” be considered, though it is a factor that the Court may have regard to in assessing a

claim: Vigolo v Bostin (2005) 221 CLR 191 at [25], per Gleeson CJ.

88. Contrary to AS [110], the approach taken by the primary judge with respect to s 88(b) of the
Succession Act was not inconsistent with Chan v Chan [2016] NSWCA 222. Basten JA’s
comments in that case in the passage cited at AS [110] were not addressed to the meaning of
“the deceased’s persons estate” in s 88(b). Instead, Basten JA was merely making the
unremarkable point that, in an appropriate case, where there is jurisdiction to make a notional
estate order, “moral claims” may have a role to play in the determination of the appropriate

order, including in respect of any of any notional estate.
89. There was, accordingly, no error in the approach of the primary judge.

90. Nor has any error been shown as to the primary judge’s second finding that the evidence did

not establish that John had a further need for maintenance, education or advancement in life.

H. CONCLUSION

91. The appeal should be dismissed, with costs.
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