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10. 

arrangements ultimately arrived at. That discrepancy constituted a further circumstance of 

unconscionability. 

Contextual matters 

Some contextual matters need to be addressed. Cf. RWS [3] - [7], while it is correct to say that Mr 

Adams first raised the possibility of transferring the power of appointment of the trustee of the 

Lakshmi Trust from John to Ruskin in 2014, as a matter of fact no steps were taken by John to do 

so between 2014 and 2019. 

Fulther, transfer of that power of appointment was not expressly raised or discussed by John, 

Karen or Ruskin in the only conference they had with Mr Adams prior to the execution of the 

deeds comprising the Appointor Transfer. That conference took place on 12 April 2019.1 As 

identified in AWS[21]ff, there was no evidence before the primary judge as to the circumstances 

in which those deeds were ultimately executed barring that their execution was organised by 

Ruskin.2 

Cf. RWS[3] and [32], and again while it is correct that the primary judge found that John and 

Karen were motivated by a belief that their assets might be dissipated on their death by Susannah, 

and that this was so by reason of a belief that she had issues with alcohol, there was never any 

evidence before the primary judge that Susannah in fact had any alcohol related problems. This 

is despite the fact that Ruskin alleged to Mr Adams at the time that Susannah had been suffering 

from both drug and alcohol addictions for a period of 25 years (Blue 2/663). 

That is, on the evidence it was a fear without foundation. That meant on the materials before the 

Court, John and Karen had engaged in the transfer of the substantial assets (or their control) for 

little to no consideration, for reasons that were misguided, or lacked objective reality. 

The Advice In Fact Given 

. The appellant accepts that it was his onus to establish that he was not given evaluative legal advice 

(RWS[SO]). That onus was easily made out. All of the advice issued by Mr Adams and Mr Jay 

was in evidence before the primary judge. The written components of this advice comprised letters 

from Mr Adams dated 14 August 2019 (Blue 2/561ff) and 13 December 2019 (Blue 2/742ff), and 

a written advice from Mr Jay (Blue 2/668ft). Mr Adams also gave some advice to John and Karen 

at the time of the execution of their wills and the Marital Home Transfer on 22 September 2020, 

which advice was documented in a comprehensive filenote (Blue 2/1061ff), and in respect of 

which Mr Adams also gave detailed affidavit evidence. 

1 Blue 94 at [48] 
2 See Blue 2, pp821, 869, 872 -874, 904 
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All of that advice, at its highest, was only of a transactional nature. That is, it explained the effect 

of the documents to be executed, or explained their effect. There is no suggestion that John, at the 

time that he signed the transfer of the Marital Home, did not understand that resulted in a transfer 

of his half of the Marital Home to Ruskin. 

What was wholly missing from the advice, and What John could not have properly appreciated, 

was simply whether it was a sensible or reasonable course of action to irreversibly transfer his 

share in the Marital Home, or his power of appointment, for the purpose of ensuring that Susannah 

could not access the Marital Home, or the property held in the Lakshmi Trust. It is the appellant’s 

contention that this is a critical function of the engaged solicitor, well recognized by authority as 

set out in AWS [61] — [65]. This is an uncontroversial requirement. 

Whether it was wise to enter into the proposed transactions was necessarily dependent on an 

analysis of the risks that arose from such in‘eversible transfer (objectively high) versus the risk of 

the fear held coming true (objectively low). The value of dispassionate analysis, in the context of 

decisions concerning both children, and the accumulated assets of a lifetime, is obvious. 

Cf. RWS [46] concerning the absence of cross-examination of Adams as to such advice, the 

appellant contends such matters did not need to be put to Mr Adams in cross-examination. Either 

the advice was objectively deficient or it was not. Mr Adams’ subjective belief on the matter is 

irrelevant, and the fact that he believed his advice to be sufficient does not alter the 

unconscionable nature of the transaction. On the appellant’s case it adds to it. 

That the course undertaken was fraught with risk is obvious. If - as found — the intent was to 

prevent the unnecessary dissipation of those assets, then it was incumbent to bring home to John 

(and Karen) that similar risks arose with a transfer to Ruskin. A breakdown in the relationship 

with him, 01‘ a change in his circumstances - through death, divorce 01' bankruptcy — all raised the 

possibility of John and Karen losing access to the assets which were passing for no meaningful 

consideration. 

In that context, the respondent has simply not engaged with the findings made by the primaly 

judge that there was a “loose understanding” (J [453]) between Ruskin, John and Karen that some 

of the Lakshmi trust income would be applied “for the benefit of his parents”. As identified in 

AWS[24]ff, that finding necessarily meant that the basis on which John, Karen and Ruskin had 

proceeded with the Appointor Transfer was never shared with their legal advisors, nor were they 

ever advised that such “understanding” was legally unenforceable and contrary to the 

arrangements created by the Appointor Transfer. 

That omission of necessary evaluative advice to John equally affected Karen (cf. RWS [82]). 

Their joint “principal estate planning objective [... was ...] a desire to remove assets from the 
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reach of any potential claim by Susannah” (J [537]) and there was never any suggestion that Karen 

had any other or different motive. 

With respect to RWS [58], it is correct the claims in Riz v Perpetual Trustee Australia Ltd [2007] 

NSWSC 1153 did not directly concern unconscionability. However the observations of Brereton 

J (as his Honour then was) at [1 16]ff concerning the “role of‘independent legal advice’” provided 

a comprehensive summary of cases that dealt with the issue, including in the context of “catching 

bargains” (see for instance at [118]), and have been cited in the context of undue influence or 

unconscionability on a number of occasions and without concern as to the inquily commencing 

in a negligence context.3 

As to RWS [60], the appellant does not rely solely on the lack of evaluative legal advice to 

establish special disadvantage. All that was meant by AWS [61] is that such lack is relevant to 

both stages of the inquiry: that is, deten‘nining Whether special disadvantage exists; and if so, to 

whether the resulting presumption of unconscionability can be rebutted. 

The Unconscionable Retention of the Benefits, and Ruskin’s Knowledge 

Contraly to RWS [28.b.], the appellant’s case was not limited to Ruskin having procured the 

transfers; an alternate case had been pleaded that he was unconscionably enriched by them,4 which 

case was expressly articulated before the primary judge. For instance, John’s opening submissions 

(Black 383) contended that: 

[100] If such gifting was unnecessary to achieve what was apparently sought — the protection 
of those assets from a claim by Susannah (and objectively, it was unnecessary) then good 
reason exists that the transactions be unwound. It is John’s case that not to do so would pelmit 
Ruskin to impermissibly benefit by retaining substantial benefits for no consideration from 
transactions that John and Karen properly advised should never have entered into. 

See to similar effect Black 433 at [25], and Black 538 at [77] - [78]. 

As to RWS [64], Ruskin was in possession of all the legal advice his parents had received and 

objectively therefore was aware that they had not been provided any advice as to the 

reasonableness or otherwise of the transfers. That lack of advice resulted in special disadvantage 

on John and Karen’s pan. 

Ruskin's subjective lack of awareness of the impontance of that advice cannot save the transaction 

from being unconscionable. That would essentially require a plaintiff to prove some form of 

positive exploitation, which is not necessary in a case for unconscionable conduct (see AWS [101] 

and the authorities therein). 

3 See for instance Lin v Lin W0 2) [2022] VSC 542 at [151] (McMillan J), Turner v O'Bryan-Tw'ner [2021] 
NSWSC 5 at [392] (Ward C] in Eq as her Honour then was), and Mighell v Gargozlra [2009] NSWSC 248 at 

[56] (Palmer J) 
4 Third Further Amended Statement of Claim at [49A] and [54A] 
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25. However he ought reasonably to have been aware that advice as to the reasonableness of the 

nature of the transaction was important, and the lack of such advice placed his parents at a 

special disadvantage. Such an approach is consistent with the analysis in Nitopz' v Nitopi [2022] 

NSWCA 162, and the approach that the retention of a benefit can, in certain circumstances, be 

unconscionable. Whether he ought reasonably to have been so aware is an objective question, 

and contrary to RWS [64] - [65], is not a matter that was necessary to be put to him in cross- 

examination, nor would such cross-examination have been of utility in resolving that issue. 

26. These submissions prepared by counsel for the appellant 

j/ns 
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