COURT DETAILS
Court

List

Registry

Case number

TITLE OF PROCEEDINGS
First Appellant

First Respondent
Second Respondent

FILING DETAILS
Filed for

Legal representative

Legal representative reference

Telephone
Your reference

ATTACHMENT DETAILS

Filed: 8 May 2026 5:13 PM

D0002D5806

Supreme Court of New South Wales, Court of Appeal
Court of Appeal

Supreme Court Sydney

2026/00029323

Written Submissions

Malcolm John McLennan
Ruskin Dudley McLennan
Lakshmi Pty Ltd

Malcolm John McLennan,Appellant 1

Asheetha Sara Jelliffe

02 8272 7141
ASJ:JLT:260042

In accordance with Part 3 of the UCPR, this coversheet confirms that both the Lodge Document,
along with any other documents listed below, were filed by the Court.

Written Submissions ([2026-05-08] Appellant's Submissions in Reply (signed - for filing).pdf)

[attach.]

jtong013

Page 1 of 1



Filed: 08/05/2026 17:13 PM

IN THE NSW SUPREME COURT OF APPEAL
PROCEEDINGS NO: 2026/00029323

A

MALCOLM JOHN McLENNAN
Appellant

RUSKIN DUDLEY McLENNAN
First Respondent

LAKSHMI PTY LTD (ACN 001 423 972)
Second Respondent

APPELLANT’S OUTLINE OF SUBMISSIONS IN REPLY

Overview
In these submissions, the appellant’s written submissions filed 19 March 2026 are referred to as
“AWS?”, and the respondent’s written submissions filed 28 April 2026 as “RWS”.
Some general observations can be made of the respondent’s submissions. First, and cf. RWS [30]
(contending appellant case shrinkage), the case advanced has always had focus on the content of
the legal advice provided by Mr Adams and Mr Jay, specifically on the lack of advice as to the
reasonableness of the transactions. |
In this regard the focus by the primary judge (and the respondent: see RWS [48]) on the ostensible
independence of Mr Adams and Mr Jay is misplaced. Whether Mr Adams was Ruskin or John’s
solicitor may well have been immaterial if he had in fact advised John in sufficiently cogent terms
of the risks of the Appointer and Marital Home Transfers. It is his (and Mr Jay’s) complete failure
to do so, and instead to limit themselves to providing transactional advice, resulting in the
execution of those transactions which were on their face improvident, that is central to the
appellant’s case of unconscionability.
That being said, the hallmark of independent legal advice is the protection of the interests of the
client in question and here, and notwithstanding the finding that Mr Adams acted solely for John
and Karen, the objective reality is that no advice was given to John or Karen as to whether the
transfers were a sensible course of action.
Second, the appellant has, at an early stage in these proceedings contended that even if Ruskin
did not proactively engineer or cause the transfers, his retention of those benefits is
unconscionable. The primary judge’s findings that John and Karen were not encouraged by
Ruskin do not deal with this.
Third, the respondent has wholly failed to engage with the findings made by the primary judge
that John, Karen and Ruskin had an understanding that the Lakshmi Trust income would continue

to be applied to the benefit of John and Karen, which understanding was directly contrary to the
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arrangements ultimately arrived at. That discrepancy constituted a further circumstance of

unconscionability.

B. Contextual matters

7. Some contextual matters need to be addressed. Cf. RWSJ[3] - [7], while it is correct to say that Mr
Adams first raised the possibility of transferring the power of appointment of the trustee of the
Lakshmi Trust from John to Ruskin in 2014, as a matter of fact no steps were taken by John to do
so between 2014 and 2019.

8. Further, transfer of that power of appointment was not expressly raised or discussed by John,
Karen or Ruskin in the only conference they had with Mr Adams prior to the execution of the
deeds comprising the Appointor Transfer, That conference took place on 12 April 2019.! As
identified in AWS[21]ff, there was no evidence before the primary judge as to the circumstances
in which those deeds were ultimately executed barring that their execution was organised by
Ruskin.?

9. Cf. RWSJ[3] and [32], and again while it is correct that the primary judge found that John and
Karen were motivated by a belief that their assets might be dissipated on their death by Susannah,
and that this was so by reason of a belief that she had issues with alcohol, there was never any
evidence before the primary judge that Susannah in fact had any alcohol related problems. This
is despite the fact that Ruskin alleged to Mr Adams at the time that Susannah had been suffering
from both drug and alcohol addictions for a period of 25 years (Blue 2/663).

10. That is, on the evidence it was a fear without foundation. That meant on the materials before the
Court, John and Karen had engaged in the transfer of the substantial assets (or their control) for

little to no consideration, for reasons that were misguided, or lacked objective reality.

C. The Advice In Fact Given

11. The appellant accepts that it was his onus to establish that he was not given evaluative legal advice
(RWS[50]). That onus was easily made out. All of the advice issued by Mr Adams and Mr Jay
was in evidence before the primary judge. The written components of this advice comprised letters
from Mr Adams dated 14 August 2019 (Blue 2/561ff) and 13 December 2019 (Blue 2/742ff), and
a written advice from Mr Jay (Blue 2/668ff). Mr Adams also gave some advice to John and Karen
at the time of the execution of their wills and the Marital Home Transfer on 22 September 2020,
which advice was documented in a comprehensive filenote (Blue 2/1061ff), and in respect of

which Mr Adams also gave detailed affidavit evidence.

" Blue 94 at [48]
2 See Blue 2, pp821, 869, 872 -874, 904
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12.

13.

14.

15.

16.

17.

18.

All of that advice, at its highest, was only of a transactional nature. That is, it explained the effect
of the documents to be executed, or explained their effect. There is no suggestion that John, at the
time that he signed the transfer of the Marital Home, did not understand that resulted in a transfer
of his half of the Marital Home to Ruskin.

What was wholly missing from the advice, and what John could not have properly appreciated,
was simply whether it was a sensible or reasonable course of action to irreversibly transfer his
share in the Marital Home, or his power of appointment, for the purpose of ensuring that Susannah
could not access the Marital Home, or the property held in the Lakshmi Trust. It is the appellant’s
contention that this is a critical function of the engaged solicitor, well recognized by authority as
set out in AWS [61] — [65]. This is an uncontroversial requirement.

Whether it was wise to enter into the proposed transactions was necessarily dependent on an
analysis of the risks that arose from such irreversible transfer (objectively high) versus the risk of
the fear held coming true (objectively low). The value of dispassionate analysis, in the context of
decisions concerning both children, and the accumulated assets of a lifetime, is obvious.

Cf. RWS [46] concerning the absence of cross-examination of Adams as to such advice, the
appellant contends such matters did not need to be put to Mr Adams in cross-examination. Either
the advice was objectively deficient or it was not. Mr Adams’ subjective belief on the matter is
irrelevant, and the fact that he believed his advice to be sufficient does not alter the
unconscionable nature of the transaction. On the appellant’s case it adds to it.

That the course undertaken was fraught with risk is obvious. If - as found - the intent was to
prevent the unnecessary dissipation of those assets, then it was incumbent to bring home to John
(and Karen) that similar risks arose with a transfer to Ruskin. A breakdown in the relationship
with him, or a change in his circumstances - through death, divorce or bankruptcy - all raised the
possibility of John and Karen losing access to the assets which were passing for no meaningful
consideration.

In that context, the respondent has simply not engaged with the findings made by the primary
judge that there was a “loose understanding” (J[453]) between Ruskin, John and Karen that some
of the Lakshmi trust income would be applied “for the benefit of his parents”. As identified in
AWS[24]ff, that finding necessarily meant that the basis on which John, Karen and Ruskin had
proceeded with the Appointor Transfer was never shared with their legal advisors, nor were they
ever advised that such “understanding” was legally unenforceable and contrary to the
arrangements created by the Appointor Transfer.

That omission of necessary evaluative advice to John equally affected Karen (cf. RWS [82]).

Their joint “principal estate planning objective [... was ...] a desire to remove assets from the
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19.

20.

21.

22.
23.

24.

reach of any potential claim by Susannah” (J[537]) and there was never any suggestion that Karen
had any other or different motive.

With respect to RWS [58], it is correct the claims in Riz v Perpetual Trustee Australia Ltd [2007]
NSWSC 1153 did not directly concern unconscionability. However the observations of Brereton
J (as his Honour then was) at [116]ff concerning the “role of ‘independent legal advice’” provided
a comprehensive summary of cases that dealt with the issue, including in the context of “catching
bargains” (see for instance at [118]), and have been cited in the context of undue influence or
unconscionability on a number of occasions and without concern as to the inquiry commencing
in a negligence context.>

As to RWS [60], the appellant does not rely solely on the lack of evaluative legal advice to
establish special disadvantage. All that was meant by AWS [61] is that such lack is relevant to
both stages of the inquiry: that is, determining whether special disadvantage exists; and if so, to

whether the resulting presumption of unconscionability can be rebutted.

The Unconscionable Retention of the Benefits, and Ruskin’s Knowledge
Contrary to RWS [28.b.], the appellant’s case was not limited to Ruskin having procured the
transfers; an alternate case had been pleaded that he was unconscionably enriched by them,* which
case was expressly articulated before the primary judge. For instance, John’s opening submissions
(Black 383) contended that:

[100] If such gifting was unnecessary to achieve what was apparently sought - the protection
of those assets from a claim by Susannah (and objectively, it was unnecessary) then good
reason exists that the transactions be unwound. It is John’s case that not to do so would permit
Ruskin to impermissibly benefit by retaining substantial benefits for no consideration from
transactions that John and Karen properly advised should never have entered into.

See to similar effect Black 433 at [25], and Black 538 at [77] - [78].

As to RWS [64], Ruskin was in possession of all the legal advice his parents had received and
objectively therefore was aware that they had not been provided any advice as to the
reasonableness or otherwise of the transfers. That lack of advice resulted in special disadvantage
on John and Karen’s part.

Ruskin's subjective lack of awareness of the importance of that advice cannot save the transaction
from being unconscionable. That would essentially require a plaintiff to prove some form of
positive exploitation, which is not necessary in a case for unconscionable conduct (see AWS [101]

and the authorities therein).

3 See for instance Lin v Lin (No 2) [2022] VSC 542 at [151] (McMillan J), Turner v O’Bryan-Turner [2021]
NSWSC 5 at [392] (Ward CJ in Eq as her Honour then was), and Mighell v Gargoura [2009] NSWSC 248 at
[56] (Palmer J)

# Third Further Amended Statement of Claim at [49A] and [54A]

4 of 5



25. However he ought reasonably to have been aware that advice as to the reasonableness of the
nature of the transaction was important, and the lack of such advice placed his parents at a
special disadvantage. Such an approach is consistent with the analysis in Nitopi v Nitopi [2022]
NSWCA 162, and the approach that the retention of a benefit can, in certain circumstances, be
unconscionable. Whether he ought reasonably to have been so aware is an objective question,
and contrary to RWS [64] - [65], is not a matter that was necessary to be put to him in cross-

examination, nor would such cross-examination have been of utility in resolving that issue.

26. These submissions prepared by counsel for the appellant

/ s

Jéan-J acques Loofs 5.C.

Indraveer Chatterjee
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