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Supreme Court of New South Wales, Court of Appeal
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2026 29323

Malcolm John Mclennan

Ruskin Dudley Mclennan
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Case number below
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Filed for
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Legal representative
Legal representative reference
Contact name and telephone

Contact email

Malcolm John McLennan v Ruskin Dudley McLennan
Supreme Court of NSW
2023/00068618
25 August 2025 - 28 August 2025
23 December 2025
Parker J

Malcolm John Mclennan, Appellant
Whole decision below
Asheetha Sara Jelliffe, Bridges Lawyers
ASJ:JLT.220482
Asheetha Jelliffe, (02) 8272 7141
Jessica Tong, (02) 8272 7103
ajelliffe@bridgeslawyers.com .au
jtong@bridgeslawyers.com.au

HEARING DETAILS

This notice of appeal is listed for directions at

TYPE OF APPEAL

General Equity
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DETAILS OF APPEAL

1 This appeal is brought under section 101 (1) of the Supreme Court Act 1970 (NSW).

2 This notice of appeal is not filed pursuant to leave to appeal.

3 The appellant has not filed a notice of intention to appeal.

4 The appellant appeals from the whole of the decision below.

APPEAL GROUNDS

1 The Primary Judge erred in failing to find that the Deed of Appointment, executed

by the Appellant and the Respondent at some time in 2020, by which the

Respondent was appointed the Appointer of the Lakshmi Trust, was an

unconscionable transaction ([525] - [526]), in circumstances where:

a. The purpose of the Deed of Appointment was to ensure that the Respondent's

sister would be unable to make a claim upon the Estate of the Appellant and

his wife ([480]- [491] [51 O]);

b. The Deed of Appointment transferred control of assets to the Respondent, the

quantum of which far exceeded the value of any claim which might have been

made by the Respondent's sister, and was therefore of little utility for its

ostensible purpose;

c. The Deed of Appointment resulted in the Appellant losing control over a

substantial portion of his assets for little or no consideration;

d. In executing the Deed of Appointment, neither the Appellant nor his wife

received any legal advice, including any evaluative advice as to wisdom of

such transaction;

e. The solicitor who acted for the Appellant and his wife in in relation to their

succession plan, including preparation of the Deed of Appointment,

proceeded upon instructions which emanated from the Respondent, when the

Respondent had an interest in obtaining control and ownership of the assets

of his parents to the exclusion of his sister, and the procurement of the

Appellant and his wife's signature was left to the Respondent;
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f. Contrary to the finding at [500] that there was no proof of "emotional

dependence" such dependence is to be readily inferred and the requisite

special disadvantage existed;

g. Contrary to the finding at [480] that there was no inutility in the Deed of

Appointment, when such Deed was part of a succession plan, the primary

object of which was to ensure that the Respondent's sister would be unable to

make a claim upon the Estate of the Appellant and his wife [510]; and

h. The inutility of the succession plan was that it was unnecessary for major

assets of the Appellant and his (deceased) wife to be controlled by the

Respondent, as the assets controlled by the Appellant and his wife, including

the assets comprising the Lakshmi trust, far exceeded any claim which might

have been made by the Respondent's sister, confirmed in advice provided by

Counsel retained by the solicitor for the Appellant, Mr Adams.

2 The Primary Judge erred in failing to find that the transfer of the Appellant and his
wife's family home ("the family home") to the Respondent in exchange for rights of

residency, executed on 22 September 2020 [253][254] was an unconscionable

transaction [546], in circumstances where:

a. The primary object of the transfer was to ensure that the Respondent's sister

would be unable to make a claim upon the Estate of the Appellant and his wife

[530] [51 O];

b. The transfer had little utility for its ostensible purpose, as the value of the

remaining assets held by the Appellant and his wife far exceeded any claim

which might have been made by the Respondent's sister;

c. The transfer was for a fraction of the value of the family home;

d. In executing the transfer, neither the Appellant nor his wife received any

independent evaluative legal advice as to wisdom of such transaction;

e. The solicitor who advised the Appellant and his wife in in relation to their

succession plan, including execution of the transfer, acted upon instructions

that which emanated from the Respondent when the Respondent had an

interest in obtaining control and ownership of the assets of his parents to the

exclusion of his sister;

f. Contrary to the finding at [538] that there was no proof of "emotional

dependence" such dependence is to be readily inferred and the requisite

special disadvantage existed;
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g. Contrary to the finding at [534] that there was no inutility in the transfer, when
such transfer was part of a succession plan, the primary object of which was

to ensure that the Respondent's sister would be unable to make a claim upon

the Estate of the Appellant and his wife [530] [510]; and

h. The inutility of the succession plan was that it was unnecessary for a major

asset of the Appellant and his (deceased) wife to be transferred to the

Respondent, as the value of the assets held by the Appellant and his wife,

including the Bombi Road Property, far exceeded any claim which might have

been made by the Respondent's sister, confirmed in advice provided by

Counsel retained by the solicitor for the Appellant, Mr Adams.

3 The Court erred at law in construing the term "insufficient" in section 88(2)(b),

Succession Act 2006 (NSW) as being solely limited to financial matters, or in the

alternate failed to deal with a clearly articulated argument based on substantive

grounds made by the Appellant.

a. The Appellant below advanced a "moral claim" (Chan v Chan [2016] NSWCA

222 at [33] - [35]) on his wife's half share in the family home in circumstances

where inter alia: the home was jointly purchased; substantially renovated over

a period of almost 10 years and at a cost of over $1 million; the appellant had

lived with his wife until her death in the family home; and he continued to live

there.

b. His wife's estate was "insufficient" within meaning of section 88(2)(b) in that it

could not provide the appellant with title to the family home, by reason of the

earlier transfer (for the purposes of defeating a family provision claim by the

Respondent's sister) of said home to the Respondent.

c. The Primary Judge confined his consideration to whether the Appellant's

funds were "sufficient to pay for accommodation and care for... the rest of his

life" (at [561]), and did not consider the non-financial elements of the

Appellant's claims on his own family home.

4 Further and or in the alternate to Ground 3, and by reason of the Court's errors with

respect to the consideration of the Appellant's claim that the transfer of the family

home was unconscionable, the Court's consideration of the Appellant's claim for

family provision miscarried. In that:
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a. The Court dismissed the Appellant's family provision claim for his wife's half
share in the family home inter alía on the hypothesis [... that ...] the other

half share, originally belonging to [the Appellant], will remain with [the

Respondent] and [the Appellant] will have no right to reclaim it" (at [564]).

b. By reason of the errors identified in Ground 2, the Primary Judge erroneously

failed to find that the transfer of the Appellant's half share in the family home

was unconscionable.

ORDERS SOUGHT

1 Time for filing an appeal be extended.

2 Appeal allowed.

3 Judgment of the court below be set aside.

4 A declaration that the First Respondent, Ruskin Dudley McLennan, by his

acquisition of the interests of the Plaintiff and the late Susan Karen Jeannine

McLennan in the property known 24 Bombi Road North, Macmasters Beach NSW

2251 (folio identifier 25/15413) ("the Property") in or around 8 October 2020,

engaged in unconscionable conduct.

5 A declaration that the First Respondent holds the Property on a constructive trust

for the Appellant, or in the alternate on a constructive trust for the Appellant in his
capacity:

5.1 As an individual as to 50% of the Property; and

5.2 As representative of the estate of the late Susan Karen Jeannine

McLennan as to 50% of the Property.

6 Alternatively, order:

6.1 Pursuant to section 63(5) and Part 3.3 of the Succession Act 2006 (NSW)

that 50% of the Property be designated as notional estate of the late

Susan Karen Jeannine McLennan's estate; and

6.2 Pursuant to Chapter 3 of the Succession Act 2006 (NSW), that the

Plaintiff receive by way of provision from the estate of the late Susan

Karen Jeannine McLennan, that one half interest in the Property.
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7 An order that within 28 days the First Respondent is to do all that is necessary on

his part to cause the Appellant to become the sole registered proprietor of the
Property, including by executing a Memorandum of Transfer of the Property in

registrable form from the First Respondent to the Appellant and delivering to the

Appellant the Certificate of Title to the Property.

8 In the alternative to order 7, an order pursuant to section 138 of the Real Property

Act 1900 (NSW) amending the folio of the register maintained for the Property so

as to record in the First Schedule that the Appellant is the sole registered proprietor
of the land.

9 Restitution in the sum of $95,586.64, or such other amount determined by this

Honourable Court, for money taken from the joint account in the names of the

Appellant and Susan Karen Jeannine McLennan and used by the First Respondent

to fund the stamp duty paid on the transfer of the Property and the legal and other
costs relating to that transfer.

10 A declaration that the First Respondent procured the Deed of Appointment as

between the Appellant, the First Respondent and the Second Respondent

purportedly dated 6 March 2020 by way of unconscionable conduct in equity.

11 A declaration that the Deed of Appointment described in the preceding paragraph is
void and of no legal effect.

12 Further and/or alternatively orders setting aside the Deed of Appointment referred

to in paragraph 10, by way of an equitable order.

13 The Respondents pay the Appellant's costs below and of this appeal.

UCPR 51.22 CERTIFICATE

I certify under UCPR 51.22(2) that the amount in issue in this appeal exceeds the specified

amount under section 101(2)(r) of the Supreme Court Act 1970 (NSW).
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SIGNATURE OF LEGAL REPRESENTATIVE

This notice of appeal does not require a certificate under clause 4 of Schedule 2 to the Legal
Profession Uniform Law Application Act 2014.

I have advised the appellant that court fees will be payable during these proceedings. These

fees may include a hearing allocation fee.

Signature
Capacity
Date of signature

d, by her fellow partner
4 March 2026

Adua ttaii» law«oe4

Note:
1. This notice must be served personally unless non-personal service under UCPR 10.18 is permitted.
2. A copy of this notice must be filed in the court below in accordance with UCPR 51.42.
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NOTICE TO RESPONDENT

If your solicitor, barrister or you do not attend the hearing, the court may give judgment or

make orders against you in your absence. The judgment may be for the orders sought in the
notice of appeal and for the appellant's costs of bringing these proceedings.

Before you can appear before the court, you must file at the court an appearance in the

approved form.

HOW TO RESPOND

Please read this notice of appeal very carefully. If you have any trouble understanding
it or require assistance on how to respond to the notice of appeal you should get legal
advice as soon as possible.

You can get further information about what you need to do to respond to the notice of appeal

from:

• A legal practitioner.

• LawAccess NSW on 1300 888 529 or at www.lawaccess.nsw.gov.au.

• The court registry for limited procedural information.

Court forms are available on the UCPR website at www.ucprforms.nsw.gov.au or at any

NSW court registry.

REGISTRYADDRESS

Street address

Postal address

Telephone

PARTY DETAILS

Supreme Court of New South Wales, Court of Appeal
Law Courts Building
Queen's Square
Level 5, 184 Phillip Street
Sydney NSW 2000
GPO Box 3
Sydney NSW 2001
1300 679 272

A list of parties must be filed and served with this notice of appeal.
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[on separate page]

FURTHER DETAILS ABOUT APPELLANT

Appellant

Name
Address

Malcolm John McLennan
24 Bombi Road North
Macmasters Beach NSW 2251

Legal representative for the Appellant

Name
Practising certificate number
Firm
Contact solicitor
Address

DX address

Telephone

Fax
Email

Electronic service address

Asheetha Sara Jelliffe
42484
Bridges Lawyers

Level 2, 50 Margaret Street
Sydney NSW 2000
NIA
(02) 8272 7141
(02) 8272 7103
(02) 8272 7199
ajelliffe@bridgeslawyers.com.au
jtong@bridgeslawyers.com.au
ajelliffe@bridgeslawyers.com.au
jtong@bridgeslawyers.com.au

DETAILS ABOUT RESPONDENTS

First Respondent

Name
Address

Second Respondent

Name
Address
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Ruskin Dudley McLennan

368 Bronte Road
Bronte NSW 2024

Lakshmi Pty Ltd ACN 001 423 972
368 Bronte Road
Bronte NSW 2024


