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SUPREME COURT OF NEW SOUTH WALES            Case No 2025/00472126 
COURT OF APPEAL 
REGISTRY: SYDNEY 

HHJ (A PSEUDONYM) 

Appellant 

COUNCIL OF THE LAW SOCIETY OF NEW SOUTH WALES 

Respondent 

APPELLANT’S REPLY SUBMISSIONS 
 

1. These are the appellant’s submissions in reply to those of the Law Society dated 17 April 2026 

(RS). 

Unsatisfactory professional conduct by the appellant has not been made out 

2. The Law Society admits error in the Tribunal’s approach. At J[75], the Tribunal had reasoned 

as follows: 

“In the absence of a contemporaneous note, or of the transcript, it was not reasonable, in 
our view, for the Applicant to have written the Letter using language recording what His 
Honour had said without appropriately expressed qualifications as to the fact that the Letter 
represented the Applicant’s best recollection of what was said.” 

3. The appellant explained at AS, [46]-[47] that this conclusion was wrong. There is no 

requirement for a legal practitioner to have a transcript or contemporary note before drafting 

correspondence. Further, a reasonable person would conclude that the letter conveyed the 

appellant’s best recollection of what occurred at the hearing. It is not sensible to suggest that a 

legal practitioner must have a transcript or contemporaneous note available before drafting a 

letter, or that he or she be required to caveat any statement made in correspondence about what 

occurred at a hearing as the practitioner’s “best recollection” of what occurred. 

4. The Law Society now concedes at RS, [57] that the Tribunal made an error in this regard. The 

appellant submits that this is sufficient to vitiate the Tribunal’s decision and must, in turn, result 

in the appeal being allowed.  

5. The matters set out at J[75] were integral to the Tribunal’s reasoning and, at the very least, the 

Tribunal’s conclusion could realistically have been different had it now made the error that the 

Law Society now concedes was made. 

6. Further, as explained at AS, [39]-[40], the Tribunal correctly accepted that the appellant set out 

his honest recollection of what had occurred in the Letter, and did not intend to mislead the 

Costs Assessor. The Law Society does not seek to challenge that position. But where it is 
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accepted that the appellant was acting honestly, and that he was not required to obtain a 

transcript before writing the Letter, and that he was entitled to set out in the Letter his best 

recollection of what had occurred, without qualification, it is difficult to apprehend how the 

appellant’s conduct can be said to “fall short of the standard of competence and diligence that 

a member of the public is entitled to expect of a reasonably competent lawyer”, such as to 

constitute unsatisfactory professional conduct for the purposes of s 296 of the Uniform Law. 

7. The Law Society’s primary response appears to be to say that the appellant’s recollection of 

what occurred at the hearing before Lindsay J on 15 April 2019, as set out in the Letter, was 

“irrational” by reference to the transcript: RS, [22]-[23]. 

8. However, as explained at AS, [42]-[44] (but not addressed by the Law Society), it does not 

make sense to speak of the appellant’s recollection as “unreasonable” or “irrational” by 

reference to a transcript, where the honesty of that recollection is accepted and he did not have 

the transcript available to him at the time the Letter was written. A legal practitioner’s 

“competence and diligence” for the purposes of s 296 of the Uniform Law is not measured by 

reference to the quality of the practitioner’s powers of recollection. That is particularly so where 

the Law Society now concedes that the appellant was entitled to write the Letter without a 

contemporaneous note or transcript, and in doing so was not required to qualify what he said as 

his “best recollection”.  

9. Furthermore, the Tribunal was not, and this Court is not, in any position to make a decision on 

whether the appellant’s recollection of what occurred was “irrational” as the Law Society 

asserts. As explained at AS, [43] (which the Law Society does not refer to or otherwise address) 

to reach a conclusion that the appellant’s recollection was “irrational” would require the Court 

to be satisfied of this fact without reference to any of the other matters that would ordinarily be 

relevant to a person’s recollection of what occurred at a particular event, including the 

intonation, volume or speed of the words spoken, gestures that might have accompanied those 

words, or whether one person at times spoke over another. 

10. The urging by the Law Society for the Court to reach a conclusion that the appellant’s 

recollection was “irrational” is also problematic in circumstances where, as explained at AS, 

[44], errors in transcripts are common, it has not been possible to obtain an audio recording of 

the hearing on 15 April 2019, and ordinarily the affidavit evidence of a person who was present 

at the hearing (such as the appellant) is treated as the best evidence of what occurred at that 

hearing (see Buildings Licensing Board v Mahoney (1986) 5 NSWLR 96 at 98 per Priestley 

JA). Again, this point is not addressed by the Law Society. 
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11. Moreover, the Law Society’s case on the appellant’s supposedly irrational recollection is also 

critically dependent upon it seeking to side-step the distinction between the appellant’s 

understanding of the Client’s capacity at the date of the Letter and the question of what may 

occur in relation to her capacity in the future. The appellant emphasises in this regard: 

(a) Lindsay J noted on 30 August 2018 that the appellant’s Client had sought a judicial 

determination of “whether she presently has capacity to manage her own affairs” 

(emphasis added) (AS, [12]).  

(b) Assuming the accuracy of the transcript, it was rational for someone in the appellant’s 

position to think that Lindsay J agreed in exchanges with Mr Ashhurst SC at the hearing 

on 15 April 2019 that the evidence suggested that the Client had capacity, subject to 

things changing in the future (see AS, [49]-[50]). 

(c) The capacity of the Client at the date of the Letter was directly relevant to whether the 

Costs Assessment should be stayed, because the position being advanced by the appellant 

(namely, that the Costs Assessment should be stayed for a short period) was explained to 

be consistent with the Client’s then express instructions and wishes (AS, [52]-[53]). 

(d) The appellant made clear in his subsequent letter to Mr McGruther on 21 May 2019 

(Blue/18) that the appellant’s submissions was that “future matters are not relevant to the 

proceedings”, which further explains his reference to the current position (rather than 

the future position) in the Letter of 15 May 2019. 

12. In those circumstances, the appellant submits that the Court should conclude that his conduct 

in sending the Letter did not constitute unsatisfactory professional conduct.  

13. The appellant further responds to the Law Society’s submissions on each of the particulars in 

Ground 2 of the appeal below. 

Particular (a) – the Tribunal erred in [70] in concluding that there was a “disparity” between the 

language used in the letter dated 15 May 2019 and the language of Lindsay J as recorded in the 

transcript of the hearing on 15 April 2019 

14. The Law Society purports to deal with this issue at RS, [29]-[32] by submitting that Lindsay J 

expressed the view that matters that may arise in the future may be relevant to this 

determination. 

15. This is true but misses the point. The appellant has not denied that Lindsay J raised queries 

about the future position. The point is that, as the appellant legitimately understood it, the 

concerns raised by Lindsay J were about the future position, not about the “here and now”. This 
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was a rational understanding based on the exchanges recorded in the transcript. This is why, as 

explained above, the appellant stated in the Letter that the Client “has” capacity, and then 

distinguished this in the letter of 21 May 2019 with the “future” position. 

Particular (b) – the Tribunal erred in failing to refer to, or place any weight on, the fact that the 

question of present capacity was the question most relevant to whether the costs assessor should 

accede to the wish of the Appellant’s client that the costs assessment should be stayed.  

16. At RS, [36], the Law Society submits that it is “unclear” what relevance the distinction between 

the Client’s current capacity, and her future capacity, had to staying the costs assessment. This 

was clearly explained at AS, [52]-[53]. The appellant was advancing the Client’s position on 

instructions. Because she had capacity at that time, it was legitimate to contend that her express 

wishes should be respected. This was the case regardless of whether there was any risk of the 

position changing in the future. 

17. At RS, [39], the Law Society says that it is “misguided” to submit that present capacity was the 

key consideration in deciding whether to stay the costs assessment. The appellant does not 

accept this. The purpose of seeking a stay of the costs assessment was that the person whose 

costs were being assessed – the Client – did not want that costs assessment to take place. 

Because the Client had capacity at that time, it was legitimate for the appellant to think that her 

wishes should have carried great weight. Conversely, it was wrong for the Tribunal to fail to 

recognise the distinction between current and future capacity in assessing whether the 

appellant’s conduct was so deficient as to constitute unsatisfactory professional conduct. 

Paragraph (c) – the Tribunal erred at [72] in concluding that the letter from Zuker Legal dated 

16 May 2019 implied that the Appellant’s letter did not represent an accurate description of the 

issue before the Court 

18. The Law Society’s submissions at RS, [41]-[43] elide two distinct questions. In its letter (Blue/ 

15) Zucker Legal stated to the costs assessor that the issues before the Court went beyond those 

raised by the medical evidence of Professor Watson.  

19. However, that was a different question from whether Zucker Legal took issue with the accuracy 

of the appellant’s statement that “His Honour noted that there was no doubt that Ms. Browne 

has capacity”.  That statement is, of course, the basis for the finding of unsatisfactory 

professional conduct. The letter from Zucker Legal did not question the accuracy of that 

statement. Rather, it simply identified the overarching issue before the Court and the fact that 

medical evidence was not determinative of that issue.  
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20. The Law Society suggests at RS, [43] that any error in this regard was not material. Again, this 

is wrong; this passage was a critical part of the Tribunal’s reasoning. Furthermore, if an error 

is made out in relation to J[72], that error must be considered in the context of the admitted 

error at J[75]. Taken alone or (if necessary) together, those errors are material. 

Paragraph (d) – the Tribunal erred at [73] in placing no weight on the fact that at a subsequent 

Court proceeding Lindsay J did not make any criticism of the Appellant’s letter 

Paragraph (e) – the Tribunal erred in failing to refer to, or place any weight on, the fact that no 

other party involved in the litigation considered that anything in the Appellant’s letter was 

inaccurate 

21. As to RS, [44]-[47], the appellant accepts that Lindsay J was not specifically directed to the 

Letter during the hearing. Nevertheless, that does not mean that the fact that it was put into 

evidence without criticism was a matter of no weight. It is legitimate to think that Lindsay J 

read the material before the Court. There was, evidently, nothing in the Letter that constituted 

a “red flag” for his Honour. 

22. As to RS, [48]-[50], the Law Society’s observation that a finding of unsatisfactory professional 

conduct is “not predicated on a peer assessment” trivialises the appellant’s argument. The 

appellant’s point is simply that it is passing strange to suggest that the comments made by the 

appellant in the Letter fell short of the standard of competence and diligence that a member of 

the public is entitled to expect of a reasonably competent lawyer in circumstances where no 

reference was made, or concerns raised, about those comments by the judicial officer referred 

to in the Letter or by any of the other parties to the proceedings or their legal representatives. 

23. At RS, [49] the Law Society notes that the comments by Zucker Legal at Blue/15 were 

expressed in the present tense. It is not clear what is said to turn on this. It is accepted that 

Zucker Legal was stating that there remained, at that time, a live issue in the proceedings, which 

there evidently was in circumstances where the proceedings had not been finally determined. 

Particular (f) – the Tribunal erred at [74] and [77] in concluding that the Letter did not represent 

an accurate representation of what Lindsay J had said at the hearing and that the Letter had the 

capacity to mislead the costs assessor 

24. At RS, [52], the Law Society submits that at no point in time did Lindsay J “express a view 

(directly or otherwise)” that the Client “has current capacity”. The relevant question is whether 

it was unsatisfactory professional conduct for the appellant to come to a contrary conclusion. It 

was not. The exchanges recorded in the transcript demonstrate, at the very least, that it was 
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appropriate for the appellant to recall that Lindsay J was not challenging the submission that 

the report of Professor Watson demonstrated capacity in the “here and now”, but was querying 

the future position. 

25. As to RS, [54], this misses the point. The appellant is not saying that unsatisfactory professional 

conduct is excused because others did not correct it. Rather, the point is that the absence of any 

reaction by any of the other parties to the proceedings (or their legal representatives) to the 

appellant’s conduct reinforces the conclusion that it was not so deficient as to constitute 

unsatisfactory professional conduct.  

Paragraph (g) – the Tribunal erred at [75] in concluding that in the absence of a contemporaneous 

note, or the transcript, it was not reasonable for the appellant to have written the Appellant’s 

Letter using language recording what Lindsay J had said without “appropriately expressed 

qualifications” as to the fact that the Letter represented the Appellant’s “best recollection” of 

what was said 

26. As recorded at RS, [57]-[58], the Law Society admits this error, but contends that it was not 

material. This is wrong. J[75] formed a core part of the Tribunal’s reasoning, and it is not 

possible to conclude that the outcome could not realistically have been different if that error 

was not made.  

Particular (h) – the Tribunal erred at [76] in concluding that it did not accept that the Appellant 

“could reasonably have recalled” the words attributed to Senior Counsel at the hearing were 

words that in fact came from Lindsay J 

27. The Law Society submits at RS, [59] that the appellant’s purported recollection is 

“unreasonable” “as it conflicts with” what is recorded in the transcript. This underscores the 

error in the Law Society’s approach. The question of the “reasonableness” of the appellant’s 

recollection does not arise, and even if it does it is not to be measured by reference to a transcript 

of the hearing that the appellant did not have at the time the Letter was written. 

28. As to RS, [60]-[61], the Law Society’s approach again ignores the distinction between the 

Client’s current capacity – the “here and now” – and the queries raised by Lindsay J about the 

future position. It was not unreasonable for the appellant to recall when he wrote the Letter that 

Lindsay J had accepted the submission regarding the “here and now” – i.e. current capacity – 

without accepting that this resolved the position about the future. 

Particular (i) – the Tribunal erred at [78] in concluding that the Appellant’s further letter to the 

costs assessor on 21 May 2019 did not “undo the misleading nature of the Letter” 
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29. At RS, [64], the Law Society submits that the 21 May 2019 letter was “never specifically relied 

upon by the Respondent in its case against the Appellant”. But that is not the point. The point 

is that the 21 May 2019 letter must be considered in order to make a proper assessment of the 

nature of the appellant’s conduct when writing the earlier Letter. The 21 May 2019 letter 

confirms that the appellant was, quite properly, putting forward the position that the relevant 

question to the stay of the costs assessment was current capacity, that the position in relation to 

current capacity was consistent with what Lindsay J said at the hearing, and that the Client’s 

argument was that future matters should be irrelevant. 

30. As to RS, [65], the Law Society submits that the appellant’s submission that he and the Client 

considered that “future matters” were irrelevant was “plainly wrong”. However, there is no 

allegation of any wrongdoing against the appellant in respect of that statement. The appellant 

was simply recording the Client’s position that she presently had capacity and that should be 

the end of the enquiry. This accorded with what Lindsay J had noted on 30 August 2018, namely 

that the appellant’s Client had sought a judicial determination of “whether she presently has 

capacity to manage her own affairs” (emphasis added) (AS, [12]).  

Particular (i) – the Tribunal erred at [79] in concluding that the Appellant was “reckless” in the 

use of language contained in the Letter” 

31. As to RS, [67]-[70], the Law Society says that there was no error in the Tribunal’s using the 

word “reckless”. However, the Law Society does not appear to dispute the proposition set out 

in AS, [39] that the Tribunal’s use of the word “reckless” was intended to be an emphatic way 

of saying that the appellant’s conduct was unreasonable. To the extent that the Tribunal’s 

intended to make some finding about recklessness as a form of dishonesty, that was inconsistent 

with the Tribunal’s other findings (for example, those at J[79]) and displays error. 

Conclusion on errors in the Tribunal’s approach 

32. It is now common ground (in light of the Law Society’s admission of error in relation to J[75]) 

that it was appropriate for the appellant to write the Letter in the absence of a transcript or 

contemporaneous note, and without a qualification to the effect that it reflected his “best 

recollection of what had occurred". 

33. In the appellant’s submission, that should be the end of the appeal, and should lead to the 

allegation of unsatisfactory professional conduct being dismissed. The appellant did not have a 

transcript or contemporaneous note of the hearing at the time of the Letter, and it is not 

suggested that he was deficient in not having one at that time. There is no dispute that his 

recollection was an honest one. Neither the Tribunal nor the Court is in any position to make 
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any finding as to how the appellant’s powers of recollection compared with other practitioners, 

or whether his recollection was “rational” or “irrational” simply by reference to the transcript 

alone. 

34. The appeal should be allowed and the allegation against the appellant dismissed with costs.  

Paragraphs 26-27 of the Law Society’s submissions 

35. At RS, [26]-[27], the Law Society refers to two aspects of the Law Society’s reasons. 

36. The relevance of these matters, and the purpose for which they have been included, is not 

apparent. To the extent that they are suggested to provide a basis for some generalised criticism 

of the appellant in connection with his representation of Ms Browne, the appellant objects to 

that approach.  The gravamen of certain other allegations made against the appellant to the Law 

Society was that he had in some way acted improperly when agreeing to act for the Client, and 

the Law Society rejected all of these allegations.  

The non-publication order 

37. At RS, [5]-[9] the Law Society resists the making of a non-publication order in respect of the 

identity of the appellant and his Client. 

38. Section 148 of the Legal Profession Uniform Law Application Act 2014 (NSW) defines 

“disciplinary action” against a lawyer to specifically exclude, in (d), “an order cautioning the 

person”. Section 152 then mandates a “Register of Disciplinary Action” that includes any 

“disciplinary action”. Pursuant to s 152(5), this register must be made available for public 

inspection. 

39. By reason of the definition of “disciplinary action” in s 148, a caution shall not be included on 

the public register. Similarly, s 153 provides that the NSW Commissioner or a Council may 

publicise “disciplinary action” in any manner the Commission or Council sees fit. Again, by 

reason of the definition in s 148, this excludes a caution. 

40. These provisions make it apparent that the legislature has adopted a carefully calibrated scheme 

regarding the publicity given to disciplinary findings and, in that context, has taken a deliberate 

decision (a) not provide for a caution to be made public (see ss 148 and 152) and to restrict the 

power of the NSW Commissioner or Law Society to make the caution public in another way 

(see s 153). 

41. In those circumstances, it would be contrary to the proper administration of justice and the 

public interest, for the purposes of s 8(1)(a) and (e) of the Court Suppression and Non-
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publication Orders Act 2010 (NSW) for the caution imposed on the appellant to be publicised 

via these proceedings. That is particularly so if the caution is ultimately set aside on this appeal. 
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