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SUPREME COURT OF NEW SOUTH WALES  

COURT OF APPEAL  

REGISTRY: SYDNEY  

No. 2025/00472126                        

HJJ (a pseudonym)  

Appellant  

-v- 

Council of the Law Society of New South Wales 

Respondent 

 

RESPONDENT’S SUBMISSIONS 

_________________________________________________________________________________ 

A. INTRODUCTION 

1. By Notice of Appeal filed 6 February 2026, HJJ (Appellant) brings an appeal under cl 29(2)(b), 

Sch 5 to the Civil Administrative Tribunal Act 2013 (NSW) (NCAT Act) with respect to a decision 

of the New South Wales Civil and Administrative Tribunal (Tribunal) dated 7 November 2025: 

HJJ v Council of Law Society of New South Wales [2025] NSWCATOD 150.  

2. The Tribunal determined that the Appellant had engaged in unsatisfactory professional conduct 

and affirmed the decision of the Law Society of New South Wales (Respondent) to issue a 

caution on 19 July 2024.   

3. The Appellant advances two grounds of appeal, the second particularising the first. The 

Respondent concedes that particular (g) of Ground 2 is made out but submits it is not a material 

error warranting intervention. No other particulars of Ground 2 are established.  

4. The Tribunal’s finding of unsatisfactory professional conduct and its decision to affirm the issuing 

of a caution were correct. Accordingly, the appeal should be dismissed.   

5. The Appellant seeks orders under s 8(1)(a) and (e) of the Court Suppression and Non- 

Publication Orders Act 2010 (NSW) (Court Suppression and NPO Act) prohibiting disclosure 

of the Appellant’s identity, the identity of the ‘client’ relevant to the proceedings, and the ‘client’s’ 

family. While the Respondent did not oppose non-disclosure orders under s 64 of the NCAT Act 

before the Tribunal, it opposes the present application.   
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6. The non-disclosure orders made by the Tribunal applied only to those proceedings and do not 

bind this Court.1 The test for non-disclosure under s 64 of the NCAT Act is far broader than the 

test for non-disclosure under the Court Suppression and NPO Act, a matter the Appellant has 

not grappled with in written submissions. The sole basis advanced by the Appellant for seeking 

non-disclosure orders in these proceedings is that, where the Respondent issues only a caution, 

as occurred here, the details of the complaint and its findings are not made public: see ss 148, 

152 of the Legal Profession Uniform Law Application Act 2014 (NSW). The Appellant contends 

that, given his right of review to the Tribunal and subsequent right of appeal to this Court, he 

should not be placed in a worse position through publication of his name in connection with this 

appeal.   

7. Non-disclosure orders are, and should be, regarded as an exceptional departure from the 

principle of open justice.2 A mere assertion that the Appellant should not be ‘worse off’ by the 

publication of his name in these proceedings falls well short of satisfying the test(s) under ss 

8(1)(a) and (e) of the Court Suppression and NPO Act which are as follows:   

a. the order is necessary to prevent prejudice to the proper administration of justice: s 8(1)(a) 

Court Suppression and NPO Act; and/or  

b. it is otherwise necessary in the public interest for the order to be made and that the public 

interest significantly outweighs the public interest in open justice: s 8(1)(e) Court 

Suppression and NPO Act.  

8. “Necessary” in this context is a strong word: Hogan v Australian Crime Commission (2010) 240 

CLR 651; [2010] HCA 21 at [30].  

9. The Appellant has failed to discharge his onus. As such the application for non-disclosure orders 

should be refused.  

B. BACKGROUND TO ORIGINAL DECISION OF THE RESPONDENT  

10. On 12 November 2020, (Complainant) sent a letter dated 9 November 2020 

and complaint form dated 12 November 2020 to the NSW Legal Services Commissioner about 

the Appellant, Principal of  (Complaint).  

11. The Complaint concerned the Appellant’s alleged conduct in the provision of legal services to the 

Complainant’s sister, the client), and consisted of eight 

separate allegations.  

 
1 MA v Director of Public Prosecutions (NSW); AD v Director of Public Prosecutions (NSW) [2025] NSWCCA 54 at 
[28] and [33].  
2 John Fairfax & Sons Ltd v Police Tribunal of New South Wales (1987) 5 NSWLR 465 (McHugh JJA, Glass JA 
agreeing) at 476-477. 



 3 

12. This appeal relates to the resolution of ‘Allegation 7’ of the Professional Conduct Committee 

(PCC) of the Respondent made on 19 July 2024 (Decision) by which the PCC resolved, pursuant 

to section 299 of the Legal Profession Uniform Law (NSW) (Uniform Law), to:  

a. find the (Appellant) had engaged in unsatisfactory professional conduct by attempting to 

have a Costs Assessment stayed by suggesting to the Costs Assessor that there was ‘no 

doubt’ as to  capacity when this was not an accurate representation 

(Allegation 7); and  

b. issue the (Appellant) with a caution (pursuant to s 299(1)(a) of the Uniform Law).3 

13. The PCC determined to close the balance of the Complaint.  

C. FACTS  

14. The pertinent facts relevant to the appeal are as follows:  

a. The  Discretionary Trust (Trust) was established in about 2013. In the middle 

of 2017, the former trustee (whose identity is not relevant for present purposes) was 

replaced by , a trustee company of which the Complainant 

and (brother of the Complainant and ) were directors.4  

b. ’s position, based on instructions she gave to the Appellant was that around 

this time the majority of her assets, other than her house and a vehicle, were transferred 

into the Trust. These included shares held in her name which were apparently sold by her 

brothers.5 

c. In about November 2017,  sought advice from Hilary Kincaid, who was then a 

solicitor with the Inner-City Legal Centre. Ms Kincaid sent a letter dated 10 November 2017 

to the Complainant and stating that she had been engaged to act for  

.6  

d. On around 27 November 2017, Ms Kincaid sent an email to the Complainant asking 

whether he would be willing to facilitate the transfer of the management of ’s 

finances to the NSW Trustee and Guardian. The Complainant agreed to begin the process 

to obtain a financial management order. There followed further written correspondence on 

this topic.7 

 
3  Reasons, [212]; Blue/220. 
4  Reasons, [39]; Blue/182.  
5  Reasons, [39]; Blue/182.  
6  Reasons, [40]; Blue/182.  
7  Reasons, [41]; Blue/182.  
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e. On around 5 December 2017, Ms Kincaid sent an email to the Complainant stating that 

she had received confirmed instructions to file a financial management application on 

behalf of the Trust.8 

f. On around 5 February 2018,  informed Ms Kincaid that she would not proceed 

with the financial management application. On 6 February 2018, Ms Kincaid sent an email 

to stating that she was seeking a referral for some urgent paid advice on a trusts and 

family property matter, and that the Appellant had been recommended to her.9 

g. On 8 February 2018, the Appellant sent an email to the Complainant stating that he “might 

be able to assist in either acting on a speculative basis by taking security over property, 

helping ( ) effect a sale of any property to realise a fighting fund, or bringing 

about litigation funding for her.”10 

h. On 14 February 2018, the Appellant was formally retained by .11 

i. In around June 2018,  brothers and mother made an application to the 

Tribunal for financial management orders with respect to .12 

j. On 9 July 2018, there was a hearing before the Tribunal whereby interim financial orders 

were made for a period of 6 months requiring that ’s estate be subject to the 

management of the NSW Trustee and Guardian.13  

k. On 11 July 2018, proceedings were commenced in the Supreme Court of NSW seeking, 

among other things, that the Tribunal’s decision be quashed and the Supreme Court to 

determine whether was capable of managing her financial affairs (Financial 

Management proceedings).14 

15. Allegation 7 arises from alleged conduct on the part of the Appellant during the Financial 

Management Proceedings.  

D. THE FINANCIAL MANAGEMENT PROCEEDINGS  

16. The crux of the Financial Management Proceedings was to determine whether had 

the capacity to manage her own financial affairs. The parties to the proceedings appeared before 

Linsday J in the Supreme Court of NSW on numerous occasions in 2018 and 2019. 

 
8  Reasons, [42]; Blue/182.  
9  Reasons, [44]; Blue/183.  
10  Reasons, [46]; Blue/183. 
11  Reasons, [56]; Blue/185.  
12  Reasons, [65]; Blue/187. 
13  Reasons, [70]; Blue/188. 
14  Reasons, [72]; Blue/188. 
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17. On 7 September 2018, a letter was provided to the Court by Dr Ron Granot, a neurologist and 

neurophysiologist, reporting on tests he performed on . He found that the tests were: 

… strongly supportive of [ ] being competent from a cognitive point of view 

and therefore is capable of managing her own financial affairs. There is no evidence of 

a neurological cognitive disability to suggest otherwise… I find no evidence of a 

neurological disorder affecting her competence.15 

18. On 12 March 2019, another neurologist who acted as the court-appointed expert in the Financial 

Management Proceedings, Professor Watson, issued a report. In that report he expressed the 

opinion that there was no obvious disease of the brain to affect ’s cognition and no 

evidence of disability. He noted however that there had been a strong element of chronic pain, 

and at times drug seeking behaviour and drug abuse for major psychoactive drugs. It was 

Professor Watson’s view that based on this, it was possible to conclude that there have been 

times where  had likely impaired cognitive function. This could have at times been 

severe, but Professor Watson found no evidence of such impairments having a major effect on 

’s everyday life. He observed that was able to go about life in a self-reliant 

way, given she was not using and abusing high quantities of narcotics and benzodiazepines. 

However, if she were to revert to such a situation in the opinion of Professor Watson, intervention 

of a suitable agent to protect her estate in her own interests would likely be required.16 

19. On 19 March 2019, the NSW Trustee and Guardian filed an application against the Appellant’s 

firm for an assessment of ’s costs concerning various proceedings in which the 

Appellant had been retained by . Mr John McGruther was appointed as the costs 

assessor.  

20. On 15 April 2019, at a directions hearing concerning the Financial Management Proceedings 

(the directions hearing), and after receipt of Professor Watson’s report referenced above at 

[18], the following exchange occurred between Lindsay J and Mr Ashhurst SC (Senior Counsel 

for ) at p. 1, line 44 and following of the transcript:17 

HIS HONOUR:  The difficulty I have with the report which I have mentioned is that on one 

reading it actually says there is no problem with capacity. But it is conditional. 

So on the last occasion the proceedings were stood over so that Mr Condon’s 

(Senior Counsel for the defendants) side at the very least could work out what 

if anything they want to do with that.  

… 

 
15  Reasons, [81]; Blue/189.  
16  Reasons, [81]; Blue/189.  
17  Transcript, Blue/160, 161. 
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HIS HONOUR:  My impression is that  ( ) is a highly intelligent woman. But the 

problem is that she has to endure constant pain which would test anybody. 

How do you deal with that? The medical report which I have not looked at since 

last time seems to say well, she’s got that intellectual capacity but whether she 

is able to manage her affairs in the future depends upon whether she can 

endure the pain and what the other medical considerations are. Now, it is a 

highly unusual case but at the end of the day we have to look at all of it.  

ASHHURST:  Yes, your Honour. With respect that is not quite how we would read that report. 

We would say it is reasonably clear that she currently has capacity. There is a 

question as to what may occur in the future but there is no doubt that she 

currently has capacity.  

HIS HONOUR:  The problem with that is that the protective jurisdiction, when you look at 

questions of capacity and the protective jurisdiction, it is involved with not only 

the here and now but the future and there is an element of risk management. 

At the end of the day you might be entirely right but it is that area that I think 

we need at least to hasten slowly with.  

ASHHURST: For that reason what we seek is a hearing of the notice of motion.  

HIS HONOUR:  That is the question about capacity?  

…  

ASHHURST:  We seek as early a hearing date for that as possible.  

(emphasis added). 

21. The Appellant, a solicitor of some 24 years,18 was present at the directions hearing and could 

hear the proceedings clearly.19 

22. The Respondent submits the only rational conclusions which could be drawn from the directions 

hearing are as follows:  

a. Firstly, that his Honour was of the view that any opinion expressed by Professor Watson 

concerning capacity was conditional;  

b. Secondly, that his Honour considered this to be a highly unusual case; and  

c. Finally, and most critically, when Mr Ashhurst SC expressed his view that the (Watson) 

report established that there was no doubt that she ( ) currently has capacity, 

not only did his Honour not endorse that view, but disavowed it by saying “the problem 

 
18  Transcript, lines 35-45 Blue/150.  
19  Transcript, lines 20-34; Black/20.  
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with that…when you look at questions of capacity and the protective jurisdiction, it is 

involved with not only the here and now but the future”.   

23. His Honour’s comments admit of only one conclusion: the question of capacity remained very 

much alive.   

24. Contrary to that, the Appellant on 15 May 2019 wrote a letter (Letter) to costs assessor, Mr 

McGruther, inter alia, stating the following: 

At the last directions hearing on 15 April 2019, his Honour noted that there was no doubt 

that has capacity. The proceedings were otherwise given a timetable to 

progress towards final hearing, with a final hearing expected in 2019.  

… 

In the circumstances, might we suggest that the Application for Assessment be held in 

abeyance for a period of 12 weeks so that the present proceedings before the Court 

may be determined.20 

(emphasis added).  

25. His Honour did not state (or ‘note’) that there “was no doubt that has capacity”. That 

impugned statement was inaccurate on its face. The Appellant’s impugned statement regarding 

what his Honour purportedly ‘noted’ concerning ’s capacity did not provide a fair and 

accurate account of what had in fact transpired at the directions hearing, and/or the observations 

made by Linsday J.  

26. In terms of what ultimately transpired in the Financial Management Proceedings, on 17 

December 2019, Dr Dore (psychiatrist) provided a report where she opined… “it appears that 

 ( ) has at times made unwise decisions about her financial matters, and this 

includes decisions she had made in relation to her current legal representatives.”21 

27. The Appellant ceased to act for in December 2019, following instructions from her to 

do so.22 

E. LACK OF ERROR IN THE TRIBUNAL’S APPROACH  

28. Ground 2 of the appeal comprises 10 particulars, (a) – (j). Each is addressed in turn.  

 
20  Letter, Blue/13,14. 
21  Reasons, [69]; Blue/265  
22  Reasons, [87]; Blue/191  
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Particular (a)- The Tribunal erred at [70] in concluding that there was a “disparity” between the language 

used in the letter dated 15 May 2019 and the language of Lindsay J as recorded in the transcript of the 

hearing on 15 April 2019.  

29. The Tribunal’s finding was correct. A plain comparison of the directions hearing transcript and 

the Letter makes this clear. Contrary to what was contained in the Letter, at no point in time 

during the directions hearing did his Honour assert that “has capacity”. 

30. The Tribunal correctly found in its decision at [70](1) (Red/89) that: His Honour stated that 

Professor Watson’s report is conditional and whether the Client is able to manage her own affairs 

in the future depends upon whether she can endure the pain and what the other medical 

considerations are. It seems to us that the Letter was not justified in stating that Lindsay J “noted 

that there is no doubt” that the Client “has capacity”. There was clearly resistance by his Honour 

to the submissions of Mr Ashurst SC who sought to persuade his Honour that because the Client 

had present or current capacity “that really should be the end of the issue”.  

31. When Ashhurst SC raised the issue of “current capacity” at the directions hearing,23 his Honour 

immediately responded with: the problem with that is that the protective jurisdiction, when you 

look at questions of capacity and the protective jurisdiction, it is involved with not only the here 

and now but the future…24 (emphasis added). 

32. The Tribunal was correct in finding as it did at [70](2) (Red/89) that: it is clear that his Honour 

was of the opinion that the protective jurisdiction of the Court required the Court to consider the 

Client’s capacity in the future. However, the letter stated that his Honour “noted that there is no 

doubt that the Client has capacity”. There is a clear disparity between that sentence in the letter 

and what his Honour in fact said, as evidenced by the transcript.  

33. Particular (a) is not made out.  

Particular (b)- The Tribunal erred in failing to refer to, or place any weight on, the fact that the question 

of present capacity was the question most relevant to whether the costs assessor should accede to the 

wish of the Appellant’s client that the costs assessment should be stayed.  

34. This does not disclose error. The Tribunal properly refrained from addressing this issue, since 

giving it any weight would itself have been erroneous.  

35. Firstly, the notion that ‘capacity’ was only limited to ‘present’ capacity was expressly disavowed 

by his Honour (the presiding Judge over the proceedings) when he uttered the words “when you 

look at questions of capacity and the protective jurisdiction, it is involved with not only the here 

and now but the future…”25 

 
23  Transcript, lines 24-27; Blue/161.  
24  Transcript, lines 29-33; Blue/161.  
25  Transcript, lines 29-32; Blue/161. 
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36. Secondly, it is unclear on what basis the Appellant (wrongly) asserts that the question of 

capacity, i.e.: the question of whether the Client was capable of managing her own affairs both 

in the ‘here and now’ and the ‘future’ somehow did not encompass the question of whether the 

costs assessment should be stayed.  

37. The position was correctly stated by Zucker Legal to the costs assessor by way of letter dated 

16 May 2019 (Blue/15) which read: 

… I note the matter before the Court is whether the Plaintiff ( ) is capable 

of managing of her own affairs. Medical evidence is but one element of the issues to be 

considered by the Court in determining that question.  

38. That (correct) view was confirmed by the Court by way of Order 2 (Blue/16) made as a 

consequence of the directions hearing on 15 April 2019 which read as follows: 

2. NOTE that the defendants seek such, if any, leave as may be necessary to 

adduce expert medical evidence (in addition to the report dated 12 March 2019 of 

Professor Watson) directed towards the question whether the plaintiff is capable of 

managing her own affairs having regard to: (a) her history of a need for pain 

management; (b) her history of association with drugs; and (c) any ongoing risks 

associated with those histories.  

39. The suggestion that present capacity was the key consideration in deciding whether to stay the 

costs assessment is misguided. The Tribunal was right to give it no weight.  

40. Particular (b) is not made out.  

Particular (c)- The Tribunal erred at [72] in concluding that the letter from Zucker Legal dated 16 May 

2019 implied that the Appellant’s letter did not represent an accurate description of the issue before the 

Court.  

41. This not does not disclose error for the same reasons as advanced above at [35] – [38]. 

Specifically, by Zucker Legal outlining the correct position concerning issues of capacity as 

outlined in [37] above, the Tribunal was correct in finding that Zucker Legal’s letter dated 16 May 

2019 implied that the Letter did not represent an accurate description of the issue before the 

Court.  

42. Particular (c) is not made out.  

43. If, however, the Court finds that an error is established, it is not ‘material’ to warrant intervention. 

Materiality involves considering whether there is a realistic possibility that the error could have 

made a difference to the result.26 The Respondent submits that any implication arising (or not) 

 
26  Fisher v Nonconformist Pty Ltd [2024] NSWCA 32; 114 NSWLR 1 at [50]. 
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from the Zucker Legal letter would not have made a difference to the ultimate finding of 

unsatisfactory professional conduct.  

Particular (d)- The Tribunal erred at [73] in placing no weight on the fact that at a subsequent Court 

proceedings Lindsay J did not make any criticism of the Appellant’s letter.   

44. The Appellant contends that the absence of any reference to the Letter at a subsequent hearing 

before was indicative of the fact that it was not inaccurate or misleading.  

45. The Tribunal was correct in placing no weight on this issue for the very reasons as outlined in 

[73] of its decision. That being, that no submission was advanced that the content of the Letter 

was put before his Honour for consideration and/or comment or whether, in the context of the 

relevant hearing, it would have been relevant for his Honour to have made comment upon the 

terms of the Letter.  

46. The Tribunal’s findings accurately reflect the evidence and submissions advanced.  

47. Particular (d) does not disclose error.  

Particular (e)- The Tribunal erred in failing to refer to, or place any weight on, the fact that no other party 

involved in the litigation contended that anything said in the Appellant’s letter was inaccurate.  

48. This particular does not disclose error. The Tribunal properly refrained from addressing this issue, 

since giving it any weight would itself have been erroneous.  

49. A finding of unsatisfactory professional conduct is not predicated upon peer assessment. Zucker 

Legal in its letter to the costs assessor (Blue/15) correctly and accurately set out the position in 

relation to the question of capacity. Noting, critically, that: 

a. the question about whether is capable of managing her own affairs was a live 

question before the Court. This is denoted by the words of the author ”I note the matter 

before the Court (present tense) is whether is capable of managing her own 

affairs”; and  

b. “Medical evidence is but one element of the issues to be considered by the Court in 

determining that question” (present tense).  

50. The question was for the Tribunal (not other parties to the litigation) to assess whether the 

conduct of the Appellant falls short of the standard of competence and diligence that a member 

of the public is entitled to expect of a reasonably competent lawyer. The Tribunal was correct in 

so finding.  
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Particular (f)- The Tribunal erred at [74] and [77] in concluding that the Letter did not represent an 

accurate representation of what Lindsay J had said at the hearing and that the Letter had the capacity 

to mislead the costs assessor.   

51. Sub particular (i) suggests that the “Appellant’s Letter accurately stated the effect of Lindsay J’s 

observations in relation to the Client’s current capacity” (emphasis added). 

52. The Respondent repeats the submissions advanced in response to particular (a) above at [29] – 

[32]. At no point in time during the directions hearing did his Honour express a view (directly or 

otherwise) that “has current capacity”. 

53. Sub particulars (ii) and (iii) suggest that, if the Appellant’s Letter had the potential to mislead, 

either Zucker Legal could have corrected it, or the costs assessor could have requested a copy 

of the relevant transcript.  

54. These sub particulars are misguided and do not grapple with the critical issue. Solicitors in this 

state are properly expected to be acting diligently and competently at all material times. To 

suggest, as the Appellant does, that any misstep from that standard is acceptable because it 

could have been corrected by others is wrong.  

55. The Tribunal was correct in finding that the Letter had the capacity to mislead, given the 

inaccurate assertions contained therein.  

56. Particular (f) is not made out. 

Particular (g)- The Tribunal erred at [75] in concluding that in the absence of a contemporaneous note, 

or the transcript, it was not reasonable for the appellant to have written the Appellant’s Letter using 

language recording what Lindsay J had said without “appropriately expressed qualifications” as to the 

fact that the Letter represented the Appellant’s “best recollection” of what was said.  

57. The Respondent concedes that particular (g) is made out. The Respondent submits, however, 

that this concession is not ‘material’ to the overall outcome of the proceedings. As noted above 

with respect to particular (c), materiality involves considering whether there is a realistic 

possibility that the error could have made a difference to the result.27  

58. The Tribunal’s conclusions, specifically at paragraphs [69], [70], [72] – [74], [76] – [79], and [81] 

of its decision were properly reached and remain unaffected. Accordingly, the Respondent 

submits that, notwithstanding this concession, the appeal should otherwise be dismissed. 

 

 
27  Fisher v Nonconformist Pty Ltd [2024] NSWCA 32; 114 NSWLR 1 at [50]. 



 12 

Particular (h)- The Tribunal erred at [76] in concluding that it did not accept that the Appellant “could 

reasonably have recalled” the words attributed to Senior Counsel at the hearing were words that in fact 

came from Lindsay J.   

59. This finding was correct and discloses no error. The Appellant’s purported recollection is 

unreasonable, as it conflicts with the remainder of Lindsay J’s statements (Blue/160,161) such 

as:  

a. HIS HONOUR: The difficulty I have with the report (a reference to Professor Watson’s 

report) which I have mentioned is that one reading it actually says there is no problem with 

capacity. But it is conditional.28   

b. HIS HONOUR:  My impression is that is a highly intelligent woman. But the 

problem is that she has to endure constant pain which would test anybody. How do you 

deal with that? ... whether she is able to manage her affairs in the future depends upon 

whether she can endure the pain and what the other medical considerations are. Now, it 

is a highly unusual case but at the end of the day we have to look at all of it.29  

c. HIS HONOUR:  The problem with that (in response to an assertion from Ashhurst SC 

that the Watson report makes it reasonably clear that currently has capacity) 

is that the protective jurisdiction, it is involved with not only the here and now but the future 

and there is an element of risk management. At the end of the day you might be entirely 

right but it is that area that I think we need to at least hasten slowly with.30  

60. Further to the comments outlined above, his Honour made orders at the directions hearing 

(Blue/16), including an order for the provision of further evidence on the issue of capacity. An 

order which would entirely be at the odds with the notion that “his Honour noted that there was 

no doubt that has capacity” as stated in the Letter to the costs assessor authored by 

the Appellant.  

61. The notion that the words attributed to Senior Counsel were erroneously recollected by the 

Appellant as being attributed to his Honour lacks reasonableness in the context of the clear 

concerns expressed elsewhere by his Honour and the sentiment expressed by his Honour that 

more needed to be considered on the question of capacity. Such sentiments were then reflected 

in the subsequent orders made by the Court.  

62. Any belief a solicitor may have has to have some basis, and be consistent with competence and 

diligence.  

63. Particular (h) is not made out.  

 
28  Transcript, lines 44-46; Blue/160 
29  Transcript, lines 16-22; Blue/161 
30  Transcript, lines 29-33; Blue/161 
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Particular (i)- The Tribunal erred at [78] in concluding that the Appellant’s further letter to the costs 

assessor on 21 May 2019 did not “undo the misleading nature of the Letter”   

64. The 21 May 2019 letter was never specifically relied upon by the Respondent in its case against 

the Appellant.  

65. In any event, the 21 May 2019 letter expresses a view by the Appellant that he and  

considered ‘future matters’ to be irrelevant to the question of capacity, a notion expressly 

disavowed by Lindsay J at the directions hearing, and which was plainly wrong.  

66. The Tribunal was correct in finding at [78] of its decision that the 21 May 2019 letter did not “undo 

the misleading nature of the Letter which implied that his Honour’s view aligned with the 

(Appellant’s) view when in fact his Honour had stated that future matters were relevant”.  

Particular (j)- The Tribunal erred at [79] in concluding that the Appellant was “reckless” in the use of the 

language contained in the Letter 

67. The term unsatisfactory professional conduct is defined in s 296 of the Uniform Law as including 

“conduct of a lawyer occurring in connection with the practice of law that falls short of the standard 

of competence and diligence that a member of the public is entitled to expect of a reasonably 

competent lawyer”.  

68. Section 298 expands upon the definition of unsatisfactory professional conduct (as well as 

professional misconduct) by identifying several further categories of specific conduct that is 

capable of constituting unsatisfactory professional conduct (or professional misconduct). Those 

categories include contraventions of the Uniform Law or the Legal Profession Uniform General 

Rules 2015.  

69. The authorities establish a number of basic principles with respect to the scope and content of 

the unsatisfactory professional conduct standard. Namely: 

a. each case must turn on its own facts and the application of the statutory words, paying 

close regard to the specific context of the conduct concerned;31 and 

b. the test is an objective one, and the circumstances of the objective conduct, rather than 

the professional culpability of the practitioner, is of prime, if not sole, relevance.32 

70. A finding of unsatisfactory professional conduct was therefore open to the Tribunal on the basis 

of intent, recklessness33, carelessness, or inadvertence.  No error arises from its use of the words 

“reckless”, “careless” and “inadvertent” in [79] and [81] of its decision, as each independently 

supports that finding.  

 
31  BRJ v New South Wales Bar Association [2016] NSWSC 146 at [98]-[99] (Adamson J).  
32  Ibid at [100] (Adamson J).  
33  Fraser v Health Care Complaints Commission [2015] NSWCA 421 at [29]-[33], [35].  



 14 

71. Even if error is disclosed, it is not material so as to warrant intervention. This is because, even if 

the finding of unsatisfactory professional conduct could only properly have been made on the 

basis that the Appellant was ‘careless’ or ‘inadvertent’ (being objectively less serious than a 

finding of recklessness), there is no realistic possibility that the error could have made a 

difference to the ultimate finding of unsatisfactory professional conduct.34  

F. CONCLUSION 

72. Accordingly, the appeal should be dismissed with costs to the Respondent.  

 

N. Evans 

Counsel for the Respondent 

7 Garfield Barwick Chambers  

17 April 2026  

 
34  Fisher v Nonconformist Pty Ltd [2024] NSWCA 32; 114 NSWLR 1 at [50]. 


