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SUPREME COURT OF NEW SOUTH WALES            Case No 2025/00472126 
COURT OF APPEAL 
REGISTRY: SYDNEY 

HJJ (A PSEUDONYM) 

Appellant 

COUNCIL OF THE LAW SOCIETY OF NEW SOUTH WALES 

Respondent 

APPELLANT’S SUBMISSIONS 

A. INTRODUCTION & SUMMARY 

1. The appellant (HJJ, a pseudonym) appeals from a decision of the New South Wales Civil and 

Administrative Tribunal dated 7 November 2025: HJJ v Council of Law Society of New South 

Wales [2025] NSWCATOD 150 (J). Pursuant to that decision, the Tribunal determined that the 

appellant had engaged in unsatisfactory professional conduct and affirmed the decision of the 

respondent, the Law Society of New South Wales, to caution the appellant made on 19 July 

2024. 

2. The appeal concerns a finding of unsatisfactory professional conduct (and the imposition of a 

caution) in relation to a single complaint (the Complaint). That Complaint was as follows: 

“The Respondent Solicitor attempted to have a Costs Assessment stayed by suggesting to 
the Costs Assessor that there was ‘no doubt’ as to [the appellant’s client’s] capacity when 
this was not an accurate representation”. 

3. The impugned statement of the appellant was contained in a letter dated 15 May 2019 (the 

Letter, Blue/13) and concerned comments made by Lindsay J during a directions hearing on 

15 April 2019. By the Letter, the appellant requested, on behalf of his client, that a costs 

assessment be held in abeyance for a short period (12 weeks) to permit ongoing proceedings 

before Lindsay J concerning his client’ capacity to be determined (Blue/14). The client has not 

made any complaint about this conduct. 

4. The appellant submits that the appeal should be allowed, the finding of unsatisfactory conduct 

and the imposition of a caution set aside, and the Complaint dismissed. The appellant advances 

two grounds of appeal, with the second ground simply providing particulars of the first. In 

summary, the appellant submits that: 

(a) The Tribunal correctly held that the Letter of 15 May 2019 contained the appellant’s 

honest recollection of what was said by Lindsay J on 15 April 2019. Where a solicitor 

does not have a contemporaneous note or transcript of a hearing (as was the case here), 
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it is not unreasonable (or a departure from the standards of competence and diligence) 

for the solicitor to set out in correspondence his or her honest recollection of what 

occurred at those proceedings.  

(b) There was no basis for the Tribunal to conclude that the appellant’s recollection of what 

occurred at the directions hearing on 15 April 2019 was “unreasonable” or that his 

recollection demonstrated conduct falling short of that of a competent and diligent 

solicitor. In particular, the Tribunal relied on a transcript of the directions hearing which 

was not available to the appellant at the time of writing the Letter. 

(c) The Letter was openly copied to the legal representatives of the parties to the proceedings, 

and they did not and have never contended the recollection recorded was inaccurate or 

unreasonable. 

(d) The Tribunal was wrong to conclude that the appellant was required to expressly state in 

the Letter that the Letter contained his “best recollection” of what had occurred at the 

directions hearing. This was apparent from the fact that the appellant was the author of 

the Letter and that it had been written in the absence of a transcript. 

(e) Although the appellant did not have a copy of the transcript at the time of writing his 

Letter, with the result that the transcript is irrelevant, in any event the Tribunal was wrong 

to conclude that there were any significant disparities between what was stated in the 

Letter and what is recorded in the transcript. 

5. The Tribunal made an order pursuant to s 64 of the NCAT Act prohibiting the disclosure of the 

names of the appellant, the appellant’s client relevant to the proceedings or the client’s family. 

This was because, where the respondent issues only a caution, details of the complaint and its 

findings are not made public: see ss 148, 152 of the Legal Profession Uniform Law Application 

Act 2014 (NSW). As the Tribunal held, where the appellant has a right of review to the Tribunal 

(and a right of appeal to this Court), he should not be made worse off by way of publication of 

his name and identifying information by reason of exercising those rights: J[4]-[5]. For the same 

reasons, the appellant seeks equivalent orders in the proceedings in this Court pursuant to 

s 8(1)(a) and (e) of the Court Suppression and Non-publication Orders Act 2010 (NSW). 

6. The appellant’s client is referred to in these submissions as the Client and her brothers as B1 

and B2. 
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B. BACKGROUND 

7. The appellant is a solicitor who has been practising for over 24 years. He is the principal of an 

incorporated legal practice (ILP).  

8. Between February 2018 and 20 December 2019, the appellant was retained to act for the Client, 

in various proceedings in the Supreme Court of New South Wales and the NCAT, and in respect 

of a conveyance of the Client’s property.  

9. The Client was in a dispute with, amongst others, her brothers, B1 and B2. B1 ultimately made 

the Complaint set out above that is the subject of the Decision (together with various other 

complaints that the respondent ultimately concluded lacked merit). In broad terms, the dispute 

concerned control of the Client’s home, the Client’s shareholding in an investment company 

and the Client’s interest in a discretionary trust, which held the majority of the Client’s assets 

and which B1 and B2 had taken control of.1  

10. In June 2018, B2, B1 and their mother made an application to NCAT for orders appointing the 

NSW Trustee and Guardian as the Client’s financial manager pursuant to the Guardianship Act 

1987 (NSW).2 The Client resisted the making of those orders. Her psychiatrist, Dr Dore, gave 

evidence that she did not suffer from any mental disorder or condition which would impair her 

capacity to manage her financial situation.3 On 9 July 2018, the Tribunal made an “interim 

financial management order” appointing the NSW Trustee and Guardian as financial manager 

pending the final resolution of the proceedings.4  

11. On 11 July 2018, the Client commenced proceedings in the Supreme Court of New South Wales 

by way of appeal from the decision of the Tribunal appointing the financial manager (Financial 

Management Proceedings).5   

12. The Financial Management Proceedings were allocated his Honour Justice Lindsay. On 30 

August 2018, Lindsay J made orders in those proceedings. His Honour noted that the plaintiff 

(the appellant’s Client) sought a judicial determination of “whether she presently has capacity 

to manage her own affairs” (Blue/1). His Honour ordered that a Court appointed expert should 

determine whether the Client is capable of managing her own affairs. Orders were made 

accordingly, and Professor John Watson was briefed by the parties to provide that report. 

 
1  Reasons, [39]; Blue/260. 
2  Reasons, [65]; Blue/265.  
3  Reasons, [69]; Blue/265. 
4  Reasons, [70]; Blue 266. 
5  Reasons, [72]; Blue/266.  
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13. On 7 September 2018, a letter was provided by Dr Ron Granot, a neurologist and 

neurophysicist, reporting on tests he had performed on the Client.6 He found that the tests were: 

“strongly supportive of [the Client] being competent from a cognitive point of view and 
therefore ‘is capable of managing her own financial affairs’. There is no evidence of a 
neurological cognitive disability to suggest otherwise. 

…I find no evidence of a neurological disorder affecting her competence”. 

14. On 12 March 2019, Professor Watson filed his report on the Client’s capacity. Professor Watson 

concluded that “there was no obvious disease of the brain to affect [the Client’s] cognition” and 

no evidence of disability. While there was a strong element of chronic pain and at time drug 

seeking behaviour, Professor Watson found no evidence that such impairments had a major 

effect on the Client’s everyday life. Professor Watson observed that the Client was able to go 

about life in a self-reliant way. However, he noted that if she were to revert to using and abusing 

high quantities of drugs in the future, some intervention may be required.7 

15. On 19 March 2019, the NSW Trustee and Guardian filed an application against the appellant’s 

firm for an assessment of the Client’s costs (Costs Assessment). Mr John McGruther, an 

experienced solicitor, was appointed as the costs assessor in the Costs Assessment.  

16. On 15 April 2019, the Financial Management Proceedings were again listed for directions 

before Lindsay J. The Client was represented by senior and junior counsel (Mark Ashhurst SC 

and Andrew Fernon) at the hearing, and the appellant was also present in Court.  

17. During the directions hearing, there was a discussion of Professor Watson’s report and the 

Client’s capacity. As explained further below, during that hearing Lindsay J appeared to agree 

with an observation by Mr Ashhurst SC that there was “no doubt” that the Client had capacity 

in the “here and now”, but expressed reservations as to the future position. 

18. The appellant was present at the directions hearing, but did not take a written note of the 

hearing: J[30(1)]. 

19. On 3 May 2019, Mr McGruther requested written submissions in respect of the Costs 

Assessment.8  

20. On 15 May 2019, the appellant sent a letter to Mr McGruther (the Letter), copied to the legal 

representatives of NSW Trustee and Guardian (Zucker Legal),9 which relevantly stated as 

follows: 

 
6  Reasons, [79]; Blue/267.  
7  Reasons, [81]; Blue/267.  
8  Exhibit FA-1, p 1; Blue/11-12. 
9  Exhibit FA-1, p 3; Blue/13. 
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“As noted within the Application, the NSW Trustee & Guardian acts in a capacity of 
Financial Manager for [the Client] with Order appointing it made by the NSW Civil and 
Administrative Tribunal (NCAT) on 9 July 2018.  

An Appeal was filed from the decision of the NCAT to the Supreme Court of New South 
Wales on 11 July 2018.  

On 30 August 2018, His Honour Justice Geoff Lindsay in his protective jurisdiction 
ordered that an expert of the Court determine the Client’s capacity. Accordingly, Professor 
John Watson was briefed by the parties by Order of the Court. 

On 12 March 2019, Professor Watson filed his report with the Court, with a finding that 
the Client has full capacity.  

At the last Directions Hearing on 15 April 2019, His Honour noted that there is no doubt 
that the Client has capacity. The proceedings were otherwise given a timetable to progress 
towards final hearing, with a final hearing expected in 2019…” 

(emphasis added) 

21. The emphasised sentence of the Letter quoted above is the relevant conduct of the appellant 

which is the subject of the Complaint and the Tribunal’s decision.  

22. At the time of sending the letter, the appellant did not have a copy of the transcript of the 

directions hearing on 15 April 2019: J[30(2)].10 He wrote the letter based on his recollection of 

what had occurred on 15 April 2019 without the benefit of any contemporaneous notes or a 

transcript: J[68].11 

23. Zucker Legal and the NSW Trustee and Guardian (the opposing party in the Costs Assessment) 

received the Letter and provided its response on 16 May 2019.12 Relevantly, the NSW Trustee 

and Guardian did not submit that any statement made by the applicant was inaccurate.  

24. On 21 May 2019, the appellant wrote a further letter to Mr McGruther. He stated that he 

believed that Mr McGruther would benefit from having a copy of the transcript of the 15 April 

2019 hearing and encouraged the NSW Trustee and Guardian to provide it if it had it.13 The 

appellant further stated that: 

“From the transcript and or affidavit you will observe that the Professor’s report (Court 
Appointed Expert) finds that the Client has capacity to manage her own financial affairs. 
That is the very issue to be tried in the proceedings”. 

25. On 21 May 2019, Mr McGruther declined to stay the Costs Assessment.14  

26. The Letter was subsequently tendered in Court at a hearing on 27 June 2019 before Lindsay J 

in respect of an application filed on behalf of the Client seeking, inter alia, a stay of the Costs 

 
10  Appellant’s affidavit, [24], [25]; Blue/8. 
11  Appellant’s affidavit, [9]; Blue/6. 
12  Exhibit FA-1, p 5; Blue/15. 
13  Exhibit FA-1, p 8; Blue/18. 
14  Exhibit FA-1, 10; Blue/20. 
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Assessment.15 Neither his Honour, the respondents to the Financial Management Proceedings 

(including B1, the complainant) nor the NSW Trustee and Guardian made any statements or 

submissions to the effect that any statement made by the appellant was inaccurate or misleading. 

27. On 12 November 2020, and after the proceedings had settled, B1 made various complaints to 

the NSW Legal Services Commissioner in relation to the appellant. The complaints were not 

made on behalf of, or with the approval or support of, the Client.  

28. On 17 November 2020, the complaints were referred to the respondent for consideration under 

Chapter 5 of the Legal Profession Uniform Law (NSW) (Uniform Law). B1 raised seven 

allegations against the appellant which are summarised at paragraph 5 of the respondent’s 

reasons.  

29. On 24 February 2021, B1 submitted an addendum to the complaints to the NSW Legal Services 

Commissioner raising a further allegation against the appellant. The complaint set out in the 

addendum was referred to the respondent on that date.  

30. On 19 July 2024, the respondent issued its decision. In summary, the respondent found that the 

appellant had engaged in unsatisfactory professional conduct only in relation to allegation 7, 

being: 

“The Respondent Solicitor attempted to have a Costs Assessment stayed by suggesting to 
the Costs Assessor that there was ‘no doubt’ as to the Client’s capacity when this was not 
an accurate representation”. 

31. The respondent determined the complaint by making the following order: 

“Caution the Respondent Solicitor (s 299(1)(a) of the Uniform Law)”.  

32. The appellant sought review of the respondent’s decision by the Tribunal pursuant to s 314 of 

the Uniform Law. The Tribunal was not bound by the respondent’s decision and was obliged 

to arrive at what it regarded as the correct and preferable decision. The Tribunal affirmed the 

respondent’s finding of unsatisfactory professional conduct and the imposition of a caution. 

33. The Tribunal’s reasoning was as follows: 

(a) In writing the Letter, the appellant was required to “use language reflective” of his 

obligation to be competent and diligent, and to “be accurate in the choice of language”: 

J[69]. 

(b) There was a “disparity” between the language used in the Letter and the language of 

Lindsay J as recorded in the transcript in two ways: J[70]. First, as stated in J[70(a)], the 

 
15  Appellant’s affidavit, [18]; Blue/7. 
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Letter was “not justified in stating that Lindsay J “noted that there is no doubt” that the 

Client “has capacity”. Second, as stated in J[70(b)], Lindsay J had said that the Court’s 

protective jurisdiction required the Court to consider the Client’s capacity in the future, 

but the Letter stated that his Honour had “noted that there is no doubt that the Client has 

capacity”. 

(c) Zucker Legal, in responding to the Letter, had implied that the issues before the Court 

were different to those identified in the Letter. Zucker Legal “disagreed that the Letter 

represented an accurate description of the issue before the Court”: J[72]. 

(d) No weight should be placed on the fact that at subsequent Court proceedings Lindsay J 

did not make any criticism of the Letter: J[73]. 

(e) The Letter did not “record an accurate representation” of what Lindsay J had said at the 

directions hearing and had the capacity to mislead the Costs Assessor: J[74]. 

(f) Where the appellant did not have a contemporaneous note or transcript of the hearing, it 

was not reasonable for him to have written the Letter using language recording what 

Lindsay J had said without “appropriately expressed qualifications” as to the fact that the 

Letter represented the appellant’s best recollection of what was said: J[75]. 

(g) It was not reasonable for the appellant to have formed the view that the words attributed 

to Mr Ashhurst SC in the transcript (“there is no doubt that she currently has capacity”) 

were expressed by Lindsay J. This was said to be inconsistent with concerns expressed 

by his Honour elsewhere in the transcript. The Tribunal did not accept that the appellant 

“could reasonably” have recalled that the words attributed to Mr Ashhurst SC were words 

that in fact came from Lindsay J: J[76]. 

(h) The Letter was inaccurate and contained language that was likely to mislead the Costs 

Assessor: J[77]. 

(i) The appellant’s further letter to the Costs Assessor of 21 May 2019 did not “undo the 

misleading nature” of the earlier Letter: J[78]. 

(j) The appellant did not intend to mislead the Costs Assessor and was not dishonest. Rather, 

he was “reckless in his use of language contained in the Letter” which constitutes conduct 

failing short of the standard of competence and diligence that a member of the public is 

entitled to expect of a reasonably competent lawyer: J[79]. 

34. The correct approach on appeal is addressed in Section C below, before the errors in the 

Tribunal’s approach are addressed in Section D. 
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C. APPROACH ON APPEAL 

35. The Tribunal’s decision was not an “internally reviewable decision” pursuant to para 29(1)(e) 

of Schedule 5 of the Civil and Administrative Tribunal Act 2013 (NSW) (NCAT Act) and thus 

an internal appeal (within the Tribunal) was not available. Rather, para 29(2)(b) provides for an 

appeal to the Supreme Court. That is an appeal to which s 75A of the Supreme Court Act 1970 

(NSW) (SCA) applies, and thus is an appeal by way of rehearing and not an appeal de novo. 

An appeal to the Supreme Court is assigned to the Court of Appeal pursuant to s 48(1)(a)(viii) 

of the SCA.  

36. The appeal is not limited to questions of law: see para 29(4)(a), Schedule 5 of the NCAT Act. 

While it remains necessary for the appellant to identify error,16 the question of whether 

particular conduct constitutes unsatisfactory professional conduct is a question of evaluation 

that admits of only one correct answer (with the result that the “correctness standard” applies).17  

37. In the present case, the Tribunal heard evidence from the appellant, who was cross-examined. 

However, the Tribunal’s decision was not based on its impressions of the appellant or any 

rejection of his evidence or finding as to his credit.  The only reference to the cross-examination 

is at J[32], referring to the Appellant’s evidence that he recalled that the words attributed to Mr 

Ashhurst SC in the transcript (“there is no doubt that she currently has capacity”) were said by 

Lindsay J.  It is apparent from J[68] that the Tribunal accepted this was indeed the Appellant’s 

genuine recollection. As a result, this Court is at no disadvantage as compared to the Tribunal 

in relation to making findings of fact. The Court is therefore required to give effect to its own 

judgment upon reviewing the evidence at the hearing before the Tribunal, if it considers that 

the decision of the Tribunal was wrong.18 

D. ERROR IN THE TRIBUNAL’S APPROACH 

38. The appellant submits that the Tribunal’s reasoning process displays error and that the appeal 

should be allowed, for the reasons set out below. 

39. First, the Tribunal accepted, correctly, that the appellant did not intend in writing the Letter to 

mislead the Costs Assessor and was not dishonest: J[79]. It must follow from this that the 

Tribunal accepted, again correctly, that the appellant’s recollection of what had been said at the 

directions hearing on 15 April 2019 was his honest recollection of what had occurred.19 As 

already noted, that is confirmed by J[68], where the Tribunal stated that the uncontradicted 

 
16  Allesch v Maunz (2000) 203 CLR 172 at [23] per Gaudron, McHugh, Gummow and Hayne JJ. 
17  Minister for Immigration and Border Protection v SZVFW (2018) 264 CLR 541 at [49] per Gageler J (as the 

Chief Justice then was); Lawler v Real Estate Institute of Tasmania [2024] TASSC 31 at [39] per Brett J. 
18  Warren v Combes (1979) 142 CLR 531 at 552 per Gibbs ACJ, Jacobs and Murphy JJ. 
19  Applicant’s affidavit, [9]; Blue/6. 
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evidence was that the Appellant wrote the Letter based on his recollection of what had occurred 

before Lindsay J on 15 April. (The reference by the Tribunal to “reckless” conduct in J[79] 

appears to be an emphatic way of saying the appellant’s conduct was unreasonable, rather than 

a suggestion of dishonesty by reason of reckless disregard of the truth.20  That “reckless” is 

used in that sense is confirmed by J[81], where the Appellant’s conduct is described as “careless 

or inadvertent”).  

40. Where a solicitor does not have a contemporaneous note or transcript of proceedings (as in the 

present case), it is not unreasonable (or a departure from the standards of competence and 

diligence) for a solicitor to set out in correspondence his or her honest recollection of what 

occurred at those proceedings. This is particularly so where it is well-established that the best 

evidence of what occurred at a hearing is an affidavit from a person who was present at the 

hearing.21 In the present case, contemporary evidence of the appellant’s recollection is 

contained in the Letter, which was confirmed by way of an affidavit from the appellant that was 

before the Tribunal. 

41. The Tribunal was wrong to conclude that the appellant setting out his honest recollection of 

what occurred at the hearing was not an adequate foundation for the statement made in the 

Letter. 

42. Second, the Tribunal’s reasoning appears to have been that it was not “reasonable” for the 

appellant to have held this recollection: J[76], [79]. But once it is accepted that the appellant’s 

recollection was honest, it does not make sense to speak of his recollection being “reasonable” 

or not. It was either a correct recollection or an incorrect recollection. No question of 

“reasonableness” arises. The professional competence of solicitors under the Uniform Law is 

not to be judged by the varying degrees of their powers of recollection or the Tribunal’s 

assessment of the quality or efficacy of those powers.22  

43. Moreover, and in any event, the Tribunal was in no position to make any assessment as to what 

a “competent and diligent” or “reasonable” solicitor would or would not have recalled about 

the directions hearing. The Tribunal had before it a transcript of the hearing, but the transcript 

was not available to the appellant at the time of writing the Letter and, in any event, cannot be 

used to judge the “reasonableness” of his recollection. Apart from anything else, the transcript 

does not record many of the matters that may be relevant to a person’s recollection of what 

occurred at a particular event, including the intonation, volume or speed of the words spoken, 

gestures which might have accompanied those words, or whether one person at times spoke 

 
20  Notice of Appeal, Ground 2(j); Red/96. 
21  Builders Licensing Board v Mahoney (1986) 5 NSWLR 96 at 98 per Priestley JA. 
22  Notice of Appeal, Ground 2(h); Red/96. 
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over another. Nor does it take into account the extent to which the listener may be paying direct 

attention to the words being spoken at any particular time during the hearing or may not be 

paying such direct attention (for example, because the listener is looking for or at a particular 

document). 

44. The inappropriateness of the Tribunal seeking to make assessments about the “reasonableness” 

of a practitioner’s recollection by reference to a transcript that the practitioner did not have 

available at the relevant time is underscored by the fact that it is unfortunately the case that 

errors or omissions in transcripts of legal proceedings are not uncommon. The appellant has 

endeavoured to obtain an audio recording of the directions hearing, but (presumably due to the 

passage of time) has been unsuccessful in those attempts.23  

45. The Tribunal’s reliance on the supposed “unreasonableness” of the appellant’s recollection of 

what occurred was therefore in error. 

46. Third, the Tribunal said at J[75] that, where the appellant did not have a transcript or a 

contemporaneous note of the hearing on 15 April 2019, he was obliged to say expressly in the 

Letter that it was based upon his “best recollection” of what had occurred. However, the 

appellant was evidently the author of the Letter (having signed it, Blue/14); and it was clear 

from the letter of 21 May 2019 that he did not have a transcript of the hearing (Blue/18). A 

reasonable person would conclude that the letter did in fact represent the appellant’s best 

recollection of what had occurred in the absence of a transcript. It was not a departure from the 

standards of competence and diligence for the appellant not to use the magic words of the 

content of the Letter being his “best recollection”. The Tribunal’s reasoning suggests that 

whenever a solicitor recounts something that has occurred at a hearing, unless the solicitor has 

a transcript of the hearing the solicitor must expressly state that what is said is the solicitor’s 

“best recollection” of what occurred. Such a position is obviously wrong.24 

47. The Tribunal therefore erred in concluding that the appellant had departed from the standards 

of competence and diligence by not saying expressly in the Letter that it was based on his “best 

recollection”. 

48. Fourth, the Tribunal identified what it regarded as various “disparities” between the language 

used in the Letter and the language used by Lindsay J as recorded in the transcript: J[70], [74], 

[77]. As explained above, however, the transcript was irrelevant. The appellant did not have it 

available to him at the time he wrote the Letter. But in any event, the Tribunal was wrong to 

 
23  Appellant’s affidavit, [26]; Red/8. 
24  Notice of Appeal, Ground 2(g); Red/95. 
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conclude that such disparities existed, or existed to a degree which would demonstrate that the 

appellant had departed from the standards of a competent and diligent solicitor.25 

49. In particular, during the hearing, the transcript records that the following exchange occurred 

between Mr Ashurst SC (Senior Counsel for the Client, instructed by the appellant) and Lindsay 

J: 

“ASHURST: Yes, your Honour. With respect that is not quite how we would read that 
report. We would say it is reasonably clear that she currently has capacity. There is a 
question as to what may occur in the future but there is no doubt that she currently has 
capacity. 

HIS HONOUR: The problem with that is that the protective jurisdiction, when you look at 
questions of capacity and the protective jurisdiction, is involved with not only the here and 
now but the future and there is an element of risk management. At the end of the day you 
might be entirely right but it is that area that I think we need to at least hasten slowly with.” 

50. Even in the exchange as recorded in the transcript (and assuming it to be entirely accurate), 

Lindsay J appeared to agree with Senior Counsel for the Client that in relation to the “here and 

now” the Client had capacity, but that the protective jurisdiction was concerned not only with 

the “here and now” but the future. Again, that is consistent with the appellant’s recollection of 

what occurred at the hearing and consistent with what the appellant put in the Letter. Moreover, 

the appellant said in the Letter that Lindsay J had “noted” that there was no doubt about the 

Client’s current capacity. The word “noted” is commonly understood as a reference to 

something which does not constitute a definitive finding.26 Again, this is consistent with the 

views expressed as recorded in the transcript. 

51. The appellant’s understanding of the position in relation to the Client’s capacity was also 

consistent with the views previously expressed by Dr Dore (as set out at paragraph 10 above) 

and Dr Granot (as set out at paragraph 13 above). Professor Watson’s opinion as the Court 

appointed expert was also in line with what the various other experts had concluded about the 

Client’s capacity. In those circumstances, the Tribunal was wrong to conclude that it was a 

departure from the standards of a competent and diligent practitioner for the appellant to have 

interpreted the judge’s comments in the way that he did. 

52. Further, as explained at paragraph 12 above, the Client had sought a determination from the 

Court as to whether she “presently has capacity to manage her own affairs”. The question of 

whether the Client was currently capable of managing her own affairs (as stated in the Letter) 

was plainly relevant to that ultimate determination and, specifically, whether the Costs 

 
25  Notice of Appeal, Ground 2(a); Red/94. 
26  Murad v Assistant Minister for Immigration and Border Protection (2017) 250 FCR 510 at [46] per Griffiths 

and Perry JJ (with whom Mortimer J agreed). 
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Assessment should be stayed,27 as the appellant correctly understood.28 Indeed, immediately 

following the impugned passage, the Letter went on to say that: 

“The Application for Assessment made by the Trustee and Guardian is made against 
knowledge of the above circumstances and made against the express instructions / wishes 
of the Client”.  

53. That is, the appellant was seeking to explain that the expert evidence demonstrated, as Lindsay 

J had noted, that the Client was currently able to manage their own affairs (i.e. she had capacity) 

and that, in the exercise of that capacity, she did not wish the costs assessment to continue.  

54. The appellant was not purporting to, and did not need to, further address what Lindsay J had 

stated at the directions hearing in relation to what might occur in the future. Indeed, this is why, 

in the further letter of 21 May 2019, the appellant stated that the Client’s position was that 

“future matters are not relevant to the proceedings / issue to be tried” (Blue/18). That was 

consistent with the determination sought by the appellant’s Client as set out at paragraph 12 

above. The Tribunal was wrong to conclude that the 21 May 2019 letter was not relevant to the 

question of whether the appellant had engaged in conduct falling short of the standard of 

competence and diligence expected of a solicitor.29 

55. Fifth, the Tribunal failed to place any weight on the fact that none of Zucker Legal, B1, B2, 

any of their counsel or Lindsay J had taken issue with the impugned statement in the Letter: 

J[72]-[73]. The Tribunal was wrong to take this approach. The Letter was openly copied to the 

legal representatives of the parties to the proceedings, and they did not and have never 

contended the recollection recorded was inaccurate or unreasonable. It was the opposing parties 

who had been present at the hearing on 15 April 2019 who had the most obvious interest in 

seeking to contradict anything said by the appellant if it was inaccurate in a material respect. 

That they did not do so suggests that the appellant’s recollection was at least “reasonable” and 

that any inaccuracy (if there was one) was not so obvious or important that it merited a 

response.30 The fact that the Client’s own opponents did not see reason to contest what the 

appellant said, is inconsistent with the proposition that his conduct fell short of the standards 

the public was entitled to expect of a competent and diligent solicitor.  

56. Sixth, the Tribunal’s conclusion at J[74], [77] that the appellant’s impugned statement was 

capable of leading a reasonable reader into error has an air of unreality about it and was wrong. 

The Costs Assessment was being conducted by an experienced solicitor, Mr McGruther. Mr 

McGruther invited submissions from both sides and then made a decision. As evident from his 

 
27  Notice of Appeal, Ground 2(b); Red/94. 
28  Applicant’s affidavit, [14]; Blue/6. 
29  Notice of Appeal, Ground 2(i); Red/96. 
30  Notice of Appeal, Grounds 2(c)-(e); Red/94-95. 
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letter of 21 May 2019, and as one would expect, Mr McGruther noted the observations of both 

sides and made a common sense decision to continue with his task unless the Court ordered 

him to do something else. There is nothing to suggest that there was any real possibility of Mr 

McGruther being misled by the impugned sentence of the Letter. 31 

57. In light of the above, the Tribunal should have concluded that it had not been established by the 

respondent that the appellant had engaged in unsatisfactory professional conduct and that there 

was no basis for the imposition of a caution. It was in error to conclude otherwise.  

E. CONCLUSION 

58. The appellant therefore submits that the appeal should be allowed, and the decisions of the 

Tribunal and the respondent set aside. The appellant also seeks his costs of the appeal and the 

proceedings before the Tribunal. 
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31  Notice of Appeal, Ground 2(f); Red/95. 
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