Pursuant to clause 27 of Practice Note
No. SC CA 1, Court of Appeal, |,
Jason Gray, certify that this document
is suitable for publication:

Signed: ﬂ/%%?
Capacity: &olicitor

Date: 20 May 2026

COURT DETAILS
Court

List

Registry

Case number

TITLE OF PROCEEDINGS
First Appellant
Second Appellant

First Respondent

FILING DETAILS
Filed for

Legal representative
Legal representative reference
Telephone

ATTACHMENT DETAILS

Filed: 20 May 2026 2:19 PM

DO0002DERB4

Supreme Court of New South Wales, Court of Appeal
Court of Appeal

Supreme Court Sydney

2025/00433802

Written Submissions

Cosette Pharmaceuticals, Inc
Cosette Australia Bidco Pty Ltd (ACN 685 921 126)

Mayne Pharma Group Limited (ACN 115 832 963)

Cosette Pharmaceuticals, Inc,Appellant 1
Cosette Australia Bidco Pty Ltd (ACN 685 921 126),Appellant 2

Michelle Fox

02 9146 3500

In accordance with Part 3 of the UCPR, this coversheet confirms that both the Lodge Document,
along with any other documents listed below, were filed by the Court.

Written Submissions (2026 05 20 - Written Reply Submissions (FINAL).pdf)

[attach.]

rmakko003

Page 1 of 1



Filed: 20/05/2026 14:19 PM

IN THE SUPREME COURT OF NEW SOUTH WALES
COURT OF APPEAL
SYDNEY REGISTRY

CA No. 2025/433802

Cosette Pharmaceuticals, Inc

First Appellant

Cosette Australia Bidco Pty Ltd
ACN 685921 126
Second Appellant

Mayne Pharma Group Limited
ACN 115 832963
Respondent

WRITTEN SUBMISSIONS IN REPLY

14777-00002/18232742.1



Introduction’

This appeal primarily concerns the FY25 EBITDA Representation that arose by a course of
conduct culminating in a meeting between Mayne and Cosette on 17 February 2025
concerning the FY25 6+6 Forecast. By that course of conduct, Mayne represented that it
expected that its underlying EBITDA for FY25 would be A$69.8m> Mayne made this
representation well aware that there had been a shortfall in gross sales from January to mid-
February 2025, but it had maintained a forecast of EBITDA not far off its FY25 3+9 Forecast
by incorporating a surge in sales earnings from February to June 2025, such that it would
achieve EBITDA in five months that was 160% of its EBITDA for the first seven months.
The primary judge did not determine whether there was an objectively reasonable basis for
the FY25 EBITDA Representation. There was none. In response (RS), Mayne invokes
pleading points and its subjective basis for the representation. These submissions do not
overcome the primary judge’s error in finding that the FY25 EBITDA Representation had
not been made and in failing to find that Mayne did not have reasonable grounds for making

the representation.

The FY25 EBITDA Representation was pleaded by Cosette: Ground 1

Mayne’s pleading point at RS [11]-[13] should be rejected. The FY25 EBITDA
Representation as argued on appeal is consistent with Cosette’s case before the primary
judge. There, Cosette contended: (a) by the conduct pleaded at ACCCS [36]-[41]°, on
17 February 2025, Mayne represented that it expected that its underlying EBITDA for FY25
would be $69.8m (this is the FY25 EBITDA Representation);* (b) on 20 February 2025,
Mayne continued to make the representation;’ (c) the representation was a representation
with respect to a future matter;® (d) the representation was falsified because Mayne did not

have reasonable grounds for making it.” As to the points raised by Mayne:

First, the exchanges before the primary judge regarding Cosette relying on a “single point”

or “point estimate™® (see RS [8]) arose in response to Mayne’s contention that the FY25 6+6

BOWN =

Defined terms have the same meaning as in Cosette’s submissions dated 11 March 2026.

FY25 6+6 Forecast, Executive Summary (Blue 6:2185L).

Red 1: 38J-39C (also listed at AS [8]).

ACCCS [133] (Red I: 88R-S); Cosette Closing Submissions [404]-[405], [412]-[428] (Black 1:248K-249D,
Black 1:250Q-255S).

ACCCS [134] (Red 1: 88T-89D); Cosette Opening & Closing Submissions [406] (Black 1: 249:E-H).

ACCCS [136] (Red 1: 89H-J); Cosette Opening & Closing Submissions [407], [429]-[430] (Black 1: 249H-L, 256C-

D).

ACCCS [117]-[121], [137] (Red 1: 66U-711, 89K-S); Cosette Opening & Closing Submissions [338]-[345], [349]-
[370], [407]-[408], [431]-[477] (Black 1:221T-224S, 225U-238I, 249H-250F, 256L-2670).
T37.32-38.41, 73.31-74.25, 1124.9-13 (Black 2:584P-585T, 620P-621M. Black 4: 1245G-H).
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Forecast forecasted underlying EBITDA between $59.7m and $73.7m.” The Forecast does
not state this range; rather the FY25 6+6 Forecast identified specific risks and opportunities
and put individual values on those risks and opportunities if they arose.'? Those individual
risks and opportunities were not relevant to the case; Mayne did not contend that any part of
its significant shortfall was explained by one of the risks arising; the Forecast said nothing
about the likelihood of any of the risks or opportunities arising. In contrast, Mayne
represented that underlying EBITDA of $69.8m was its best estimate of the EBITDA that it
would achieve for FY25.

Second, the primary judge’s comments regarding the “high bar” in the pleading (see RS [10])
arose in the context of a point raised by the primary judge that differed from Mayne’s range
point. The primary judge proposed that Cosette’s case was that “the forecaster expected his
or her result to be what is in the forecast”.!! This suggestion appeared to assume that Cosette
was alleging that Mayne represented that it would achieve a precise figure of $69.8m as its

EBITDA result for FY25. This erroneous view is reflected at J [452] (Red 2:342 -343).

The primary judge gave an uncommercial gloss to the FY25 EBITDA Representation and
failed to have regard to the context in which the representation was made, including the
provision of preceding forecasts and the meeting on 17 February 2025: see AS [9]-[13].!2
The primary judge’s view was at odds with the nature of a forecast. A forecast is never exact.
It is something that may or may not happen in the future but which cannot be proven true or
false when made.!® Contrary to RS [13], it is a statement of expectation.!* The FY25
EBITDA Representation cannot be understood as Mayne’s expectation of an exact result.
However, for the reasons set out at AS [9]-[13] and below, it could and should be read as

Mayne’s expectation that it would achieve an EBITDA of $69.8m, not materially less.

Third, contrary to RS [14], the preceding forecasts were broadly consistent with, albeit
slightly higher, than the FY25 6+6 Forecast.!® This supports that, as at 17 February 2025,
Mayne represented that it expected its EBITDA for FY25 would be in the order of $69.8m.

Fourth, contrary to RS [15], the FY25 EBITDA Representation arose from, amongst other
things, the discussion of the FY25 6+6 Forecast at the 17 February 2025 meeting.'¢ As noted

Response to ACCCS [38(a)(vii)] (Red 1:106.N-Q); Mayne Opening Submissions [157] (Black 1:46U-47C).
T1124.9-13 (Black 4:1245G-H).

T1149.29-1150.29 (Black 4:1270T-12710).

See also T1149.45-1150.5 (Black 4:1270U-1271D).

ACCC v Woolworths Group Ltd (2020) 281 FCR 108 at [121], [132]; Lin v Zheng [2023] NSWCA 174 at [34].
Bell Resources Ltd v The Broken Hill Proprietary Company Ltd [1986] FCA 208 at 16.

see AS [10]-[11]. See also Cosette Opening & Closing Submissions [424] (Black 1:255C-E).

See ACCCS [36], [133] (Red 1:38]-M, 88R-T); see also AS [13]-[14].



at AS [13], a purpose of the meeting, acknowledged by Mr Gray, “was what Mayne expected
its EBITDA to be for the full financial year” (emphasis added).!” The FY25 6+6 Forecast

was shown to Cosette during the meeting (and then uploaded to the virtual data room on 20
February 2025). The paper indicated that it was prepared for the purpose of providing the
Board of Mayne with the proposed 6+6 Forecast for approval, and the value of the decision
for the Board included EBITDA of A$69.8m.!® There were no + or — sign, or indicia of
margins of error, sometimes presented with forecasts. It would be absurd for management at
Mayne to request the Board to approve the 6+6 Forecast if management also represented that
the forecast EBITDA did not present management’s best expectation of EBITDA. In
showing the FY25 6+6 Forecast to Cosette and having regard to the purpose of the meeting
on 17 February 2025, Mayne represented that it expected its EBITDA for the full financial
year to be $69.8m.

Fifth, as to RS [3], [12] and [13], Cosette’s lay witnesses gave evidence as to what they
understood they were told by Mayne,!” and they were cross-examined as to their
understanding of what they were told and whether they put any weight on it.?® No witness
was addressed or cross-examined on the basis that it was being alleged that Mayne had
represented that it expected its EBITDA to be exactly $69.8m. That way of construing the

pleading is divorced from reality and avoids dealing with the real issues in the dispute.

The FY25 EBITDA Representation was with respect to a future matter: Ground 2

As to RS [17], that the FY25 EBITDA Representation is expressed as statement of belief or
opinion does not mean that it loses the character of being a representation with respect to a
future matter.?! Statements of expectation as to something happening in the future may,
depending on the facts, be representations as to future matters.?? Here, the context, nature
and content of the representation indicate that it concerned the future performance of Mayne

and, thus, was a representation concerning a future matter: AS [20].

Mayne did not have reasonable grounds for making the representation: Grounds 3 & 4

Mayne’s submissions on grounds 3-4 (and 5) focus on identifying the facts or circumstances

21

22

T587.14-18 (Black 3.1080I-K).

FY25 6+6 Forecast, cover page (Blue 6:2183.N).

Burgstahler 1 [26(e)] (Blue 1: 9); Saraf 1 [144] (Blue 1: 53); Casten 1 [56] (Blue 1: 84).

See T178.4-46, T182.36-187.3, T188.16-194.43, T205.19-24 (Saraf XXN) (Black 2:725, 729-741, 752K-L);
T220.28-225.35, T226.9-233.7 (Burgstahler XXN) (Black 2:767P-772R, 773M-780E); T262.47-264.14, T265.23-
268.27, 271.36-273.1, 274.6-275.23, 276.14-282.35 (Black 2:789L-791H, 792M-795N, 798R-800C, 801E-8020,
8031-809Q).

Doppstadt Australia Pty Ltd v Lovick & Son Developments Pty Ltd [2014] NSWCA 158 at [171]; Sykes v Reserve
Bank of Australia (1998) 88 FCR 511 at 519-520.

Sykes v Reserve Bank of Australia (1998) 88 FCR 511 at 515-516, 519-521.
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on which Mr Gray claimed to have relied in making the FY25 EBITDA Representation: see
especially RS [18]-[20], [25]-[28]. That subjective matter does not answer whether Mayne
had reasonable grounds to make the representation. It is necessary both that the maker had
grounds for making the representation and those grounds were objectively reasonable: see
AS [23]. There are not reasonable grounds for making a representation if, when it was made,
the person making it did not have facts sufficient to induce in the mind of a reasonable person

a basis for making the representation.?’

In the present case, there was no basis to find that Mayne had facts sufficient to induce in the
mind of a reasonable person a basis for making the FY25 EBITDA Representation. Also,
this was not a question with which the primary judge grappled: J[453] (Red 2:343S-W).

In parts of the judgment dealing with other matters, the primary judge relied on the “logic”
of Mr Gray’s evidence and “a robust forecasting process™: PJ [40], [133], [167] (Red 2:1841,
215F, 228L). However, the “logic” of Mr Gray’s evidence is a subjective matter and AS [29]-
[46] identify holes in that logic. While the process followed by Mayne may be relevant to
the drawing of inferences about the character of the representation as reasonable or not, it is
not determinative.”* Contrary to RS [19]-[20] and [22], Cosette challenges Mayne’s
forecasting process.?® Justice Black’s finding is based on Mr Gray’s description of the
forecasting process as “robust”: J [40], [133] (Red 2:184H-I, 215E-F).?® However, this is a
label without any content that does not evidence that there were objectively reasonable

grounds for the FY25 EBITDA Representation: see further [15]-[17] below.

As to Mayne’s response to Cosette’s submissions at RS [23]-[28], Cosette adds the following
points in addition to its submissions at AS [21]-[47].

First, it was for Mayne to adduce evidence that it had reasonable grounds to support the
FY25 EBITDA Representation such that it is not deemed to be misleading: ACL, s 4;
Corporations Act, s 7169C; ASIC Act, s 12BB. Mayne did not do this. A basis for the
representation was that the forecasted underlying EBITDA for 2H25 would be $37.9m.?’
That figure was informed by forecasted gross sales of Mayne’s products. That forecast

assumed that, notwithstanding a significant shortfall in units shipped throughout January and

23

24
25
26
27

See also ACCC v ACM Group Limited (No 2) [2018] FCA 1115 at [173] (Griffiths J); ACCC v Mazda Australia Pty
Limited [2023] FCAFC 45 at [108] (Mortimer and Halley JJ, citing ACCC v Dateline Imports Pty Ltd [2015] FCAFC
114 at [98]-[102]).

Bonham atf Auchman Super Fund v Iluka Resources [2022] FCA 71 at [670] (Jagot J).

Notice of Appeal, grounds 3-4 (Red 2:372-273); AS [22]-[47].

See also Gray 1 [124]-[127] (Blue 1:127Q-128H).

FY25 6+6 Forecast, Executive Summary (Blue 6:2185L).
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the first half of February,?® demand would increase in the second half of February and gross
sales would increase to June 2025.%° No evidence from Mayne showed that assumption was

reasonable.

15.  Second, as to RS [23], Mr Gray was cross-examined about the basis on which he considered
that there would be an increase in earnings from February to June 2025, in comparison to

August 2024 to January 2025.

16.  Mr Gray gave evidence that the process for preparing the FY25 6+6 Forecast involved the
usual process — a statistical model and input from business units to arrive at a combined unit
forecast — and a further step — an adjustment of later months to account for the fall in
performance in January: T499.41-500.4 (Black 3:1002-1003). Mr Gray provided no rational
explanation for this adjustment in his affidavits or in cross-examination. In cross-
examination he described the rationale in vague, corporate-speak as “alignment with the
commercial team that ... was appropriate as part of the usual process” and “it’s about a
deviation for the half”: T 500.18-23, 503.39-42 (Black 3:1003:K-L, 1006S-T). He could not
recall the specific data that formed the basis for his opinion that the forecast was achievable
and conceded that he did not know whether any conversations with the commercial team

informed his opinion.*°

17.  Mr Gray’s evidence was not that he considered what a reasonable forecast for February to
June would be to arrive at an ultimate figure. He stated: “The reason [for the adjustment]
would be that the sum of February through June, without adjusting the number, would reflect
a result different from what is needed to get to the total forecast™: T 505.12-16. This was
evidence to the effect that forecast earnings from February to June were adjusted to arrive at

a pre-determined figure. Mr Gray did not explain why this approach was reasonable.

18. Third, as to RS [24], there is no inconsistency between Cosette’s pleading and its argument
on appeal. At ACCCS [118(g)], Cosette pleaded that as at and from 17 February 2025,
Mayne knew or ought to have known that the likely shortfall to the FY25 EBITDA Forecast
would be material. The argument at RS [36]-[45] is that the primary judge misunderstood
the evidence about this topic. His Honour held that the EBITDA shortfall for January 2025

28 Instant messages from C Hying to J Mateer and J Goyani dated 4 February 2025 [MPH.0001.0010.1977 CONF]
(Blue 5:2071); T423:1-19 (Gray XXN) (Black 3:926C-J); T491:17-33 (Gray XXN) (Black 3:994J-P); T509:24-30
(Gray XXN) (Black 3:1012M-0); T511:8-14 (Gray XXN) (Black 3:1014)

2 Gray Affidavit at [148]-[159] (Blue 1:132Q-135J)); T477:13-44 (Gray XXN) (Black 3:980H-U); T495:8-37 (Gray
XXN) (Black 3:998F-R); T499:41-T500:4-20 (Gray XNN) (Black 3:1002-1003D-K); T503:39-42 (Gray XXN)
(Black 3:1006S-U); T510:3-T515:9 (Gray XXN) (Black 3:1013T-1018G); T511:16-42 (Gray XXN) (Black
3:1014F-U).

30 T521.26-39, T522.11-23, T523.12-526.10 (Gray XXN) (Black 3:1024K-S, 1026H-10291).
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“was a lesser decline of $800,000 against the previous forecast”. However, the primary judge
does not appear to have realised that the “previous forecast” to which he was referring was
prepared after the end of January 2025 and was based on the actual results for January 2025.
His Honour compared Mayne’s actual results for January 2025 as they stood when Mr Gray
presented his January CFO Report to the board on 25 February 2025°! and what Mayne
thought its actual results were for January 2025 around two weeks earlier when Mr Gray
finalised the 6+6 Forecast: AS [36]-[38], [40]-[43]. His Honour made an erroneous finding

favourable to Mayne that informed his reasoning as to the reliability of Mayne’s forecast.

Fourth, as to RS [26]-[27], Mr Gray’s evidence that forecasts were based on “trends” in
demand, rather than shipping data, does not support that there was an objectively reasonable
basis for the FY25 EBITDA Representation. Mr Gray’s evidence on this topic was
inconsistent. He accepted that neither the demand nor units shipped supported achieving
forecast gross sales at least as at mid-February,>? but then did not accept that units shipped
did not, as at 14 February, support achieving forecast gross sales for February.** The time
period for the “trends” varied: at various pointes he claimed to rely upon two years of
historical data,** quarterly growth,* two months of demand data in the latter part of FY25,
prescription and co-pay data for January 2025 alone,*’ and weekly demand trends.*® He had
not described this consideration of “trends” in his affidavit, much of the data was not in
evidence, and where it was it did not appear to be contemporaneous: Nextstellis trends
depicted in his affidavit appear to have been created for the affidavit, not for the purpose of

preparing the FY25 6+6 Forecast: Gray [201] (Blue 1:142-143).

Cosette suffered loss from the misleading conduct: Ground 6

First, as to RS [30], the adverse credit findings of the primary judge do not affect the fact
that the FY25 EBITDA Representation was a factor in Cosette’s decision-making process to
enter into the SID. There was evidence of Cosette’s interest in obtaining the FY25 6+6
Forecast, reaction to the forecast and reaction to Mayne’s actual results, and that was
corroborated by contemporaneous documents and consistent with evidence from Mayne’s

own witnesses: see AS [56]-[57], [59]-[60]; see also J [13], [15] (Red 2:171G-H, 172H-I).

31

32
33
34
35
36
37
38

January CFO Report presented to the board of Mayne Pharma on 25 February 2025, MPH.0001.0009.9538 CONF
(Blue 5:2029-2042); Gray 24.08.25 [174] (Blue 1:137).

T597.30-33 (Black 3:10900-P).

T598.34-37 (Black 3:1091Q-R).

Gray, [125] (Blue 1:127S-U); T561.24-39 (Black 3: 1054M-P).

T564.34-38 (Black 3: 1057Q-S); T565.9-30 (Black 3: 1058F-P).

T562.1-20 (Black 3: 1054C-K).

T521.26-29 (Black 3: 1024N-P); T522.11-23 (Black 3: 1025G-M); T523.44-T524.13 (Black 3: 1026U — 1027H).
T563.2-18(Black 3: 1056C - J); T563.27-34 (Black 3: 1056N-Q).
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Contrary to RS [39], Cosette’s reactions to the actual results can be evidence about what

would have happened in the counterfactual.*

Second, as to RS [31]-[36], Mayne’s submissions elide the distinction between reliance and
causation. These submissions are concerned not with whether Mayne’s misrepresentation
operated on the minds of the witnesses but what the evidence was as to how the witnesses
would have behaved if a different representation had been made. That is the counterfactual
question as to what would have happened if Mayne had not made the FY25 EBITDA
Representation, or had corrected, modified, qualified or contradicted that representation. The
evidence of witnesses as to what they would have done in hypothetical counterfactual
scenarios is of some but limited utility;*’ the Court must reach conclusions as to the outcome
in the hypothetical scenario based on, amongst other things, its assessment of the evidence
as to the importance of the information to the victim of the misleading conduct. The
contemporaneous evidence supports that, if the representation had not been made, Cosette
would not have entered the SID on the terms that it did, or at all. The evidence of how
Cosette’s lay witnesses would have behaved supports that inference.*! That evidence

supports the relief sought by Cosette: a declaration that the SID was void ab initio.

Third, as to RS [37]-[40], that Cosette’s advisers prepared their own valuations does not
detract from the fact that the misleading conduct was a cause of Cosette entering the SID.

Many factors contributed to the decision to enter the SID on the terms agreed.*?

There was a Mayne Material Adverse Change: Ground 7; Contention Grounds 1-2

First, as to RS [43], the primary judge erred in finding that there had been no isolation of the
effects of the Q3 FY25 Sales Performance Matters from other economic developments:
J[288] (Red 272S-X). This finding rests on an erroneous assumption that Cosette had to
adduce evidence isolating the Q3 FY25 Sales Performance Matters from other economic
developments. As this was a matter pleaded by Mayne, it ought to have adduced evidence in

support. It did not.** Cosette’s submissions at AS [71]-[73] respond to RS [42]-[45].

Second, as to RS [46], Mayne’s submission that Mayne’s poor sales and earnings in Q3 FY25
were not an “event, occurrence, change, circumstances or matter”** for the purpose of a

MMAC does not make sense. The terms “event, occurrence [etc]” are broad. They capture

39
40

41
42
43
44

Grant v Commissioner of Taxation (2024) 307 FCR 228 at [88]-[89].

Daynes v I-MED Central Queensland Pty Ltd [2025] NSWCA 150 at [162]-[170] (Bell CJ, Leeming and Free JJA
agreeing); Mylan Australia Holding Pty Ltd v Commissioner of Taxation (No 2) [2024] FCA 253 at [234] (Button J).
Burgstahler 1 [35] (Blue 1:11:P-S); Saraf 1 [155] (Blue 1:56L-M).

Saraf [152]-[153] (Blue 1:55-56).

Cosette Opening & Closing Submissions [278]-[281] (Black 1:202C-203C).

The definition is set out at J[258] (Red 2:257-258).
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any matter that has or is reasonably expected to have the requisite diminishing effect on

Maintainable EBITDA. An unexpected fall in sales and earnings can diminish EBITDA.

Third, as to RS [47], FY25 was “a 12-month period” for the purpose of the definition of
MMAC in the SID. The reference to “a 12-month period” in the definition permits selection
of any 12-month period for measuring diminution of Maintainable EBITDA, regardless of
whether that period has already passed, is still unfolding or has yet to occur. This is clear
from the use of the phrase “a 12-month period” and from the manner in which the effect of

the event etc is referred to — “which has, has had or is ... reasonably expected to”.

Mayne offers no persuasive reason for a construction otherwise.*> On Mayne’s construction,
the words “have had” would be surplusage. Those words contemplate looking back at a 12-
month period that started before and that encompasses the event to ascertain the EBITDA
for that period with the event taken into account. An event that occurs in Q3 FY25 can have
an effect on FY25 as a whole. For example, the loss of a company’s largest customer in
March affects the entire fiscal year EBITDA, not just from April to June. Otherwise, for an
event in Q3 FY25 to qualify as a MMAC, Cosette would need to wait until a full year had
passed before relying on the occurrence of that event to terminate the SID (unless it could
show that the event was “reasonably expected to have” the requisite effect on EBITDA over
the next 12 months). The time for consummating the transaction would have passed by then,
having regard to the End Date in the SID.*¢ Also, Mayne is not assisted by the Delaware case
law, which concerns MAC clauses that do not specify time periods within which an event
must have an effect in earnings.*’ The SID specifies such a time period and its language

should not be displaced by Delaware case law.

Cosette did not elect to affirm: Grounds 7(h) and 7(i); Contention Grounds 3-4

The SID conferred upon Cosette a right to, in certain circumstances, issue a notice of
termination up until the scheme became effective at the second court hearing. That is the
bargain the parties reached.*® In clear contractual language, *° Cosette’s right to terminate did
not crystallise until 10 business days after delivery of the MAC Notice (cl 3.7(b)) and was
contingent on the parties’ failure (within that 10-day period) to negotiate for the transaction

to proceed (cl 3.7(a)(iv)). >° When Cosette issued the MAC Notice on 17 May 2025, it could

45
46

47
48
49
50

Cosette Opening & Closing Submissions [259]-[270] (Black 2:194-198).

“End Date” is defined as “[t]he date that is nine months after the date of this deed or such other date as may be agreed
in writing between Mayne and Cosette: Blue 6:2281F-G.

See In re IBP, Inc Shareholders Litigation, 789 A.2d 14 at 65-68.

T1323:1-6 (Collins SC): Black 4: 1444 C-F.

cf. Fonterra Brands Pty Ltd v Bonland Cheese Trading Pty Ltd [2021] VSC 75 at [714]-[719] (McDonald J).
Scheme Implementation Deed, cl 3.7: Blue 6: 25290 — 2530R.



28.

29.

9

not choose between termination and affirmation.’! There was no choice or inconsistency
between, on one hand, Cosette’s entry into the Amendment Deed, making the Deed Poll, or
its conduct in relation to the first court hearing and, on the other, maintenance of a right to
terminate the SID in the event of a MMAC. Cosette’s only course of action was to proceed

with the contract.’? Cosette addresses each purported act of affirmation further below.

Amendment Deed (RS[51]-[53]): Cosette’s knowledge of one month’s variance in forecast
underlying EBITDA did not give it knowledge of sufficient facts to meet the contractual
threshold of an event being reasonably expected to diminish Mayne’s Maintainable EBITDA
by more than $10.76m over the balance of FY25. Additionally, there is no foundation for
Mayne’s contention (at RS [53]) that Cosette had information from which any decisive fact
was a clear or necessary inference. Mayne’s diminution in earnings for February 2025 were
inexplicable at the time,>® were an anomaly in an otherwise strong year,>* and required “a
deep dive to understand the drivers for the lower than expected performance”.>® By 27 March
2025, Mr Casten had requested a meeting with Mr Gray “to understand the significant
variances from Forecast and Budget in the month of February (impacting FY25), as well as
the anticipated recovery, if any, for the duration of their FY25”.¢ Following that meeting,
Mr Casten understood that the February results were expected to diminish Mayne’s
underlying EBITDA by around $5m against forecast for the full FY25.%” The Court should

t>® and he was

accept Mr Casten’s evidence. It is supported by a contemporaneous documen
not cross-examined on his version of the meeting. In that context, Cosette was entitled to
reasonable time to consider its position and investigate whether any right to terminate had

accrued.’’

In any event, the variation of a contract is not a clear act of affirmation; the test is whether,
by negotiating or agreeing to enter a contract variation, the party was forced to elect between

mutually inconsistent rights.®® The Amendment Deed involved no such choice. It amended

51
52
53
54
55
56
57
58
59

60

T1324:28-47 (Collins SC): Black 4: 1445 N-W; AS [79].

Koutsopoulos v Pintusen (No 2) [2011] NSWCA 122 at [38]-[45]; [56]-[58]

O’Brien Affidavit, [149]: Blue 1: 199 O-Q.

O’Brien Affidavit, [153] (“just one month” following “a great first half’): Blue 1:200 L-O.

O’Brien Affidavit, [153]: Blue 1:200 L-O.

Email from Mr Casten to Mr Burgstahler and others, 26 March 2025, COS.200.012.0528: Blue 8:3104.
Email from Mr Casten to Mr Burgstahler and others, 28 March 2025, COS.200.012.0529: Blue 8: 3121-3122.
Email from Mr Casten to Mr Burgstahler and others, 28 March 2025, COS.200.012.0529: Blue 8: 3121-3122.

Majik Markets Pty Ltd v S & M Motor Repairs Pty Ltd (No 1) (1987) 10 NSWLR 49 at 54; Armada Balnaves Pte
Ltd v Woodside Energy Julimar Pty Ltd [2022] WASCA 69; 16 ARLR 1, [504(2)]; Champtaloup v Thomas [1976]
2 NSWLR 264 at 273; JAD International Pty Ltd v International Trucks Australia Ltd (1994) 50 FCR 378 at 385.

Koutsopoulos v Pintusen (No 2) [2011] NSWCA 122 at [45].
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the relevant Cosette entities for the purposes of acquiring the scheme shares.®! Cosette’s
entry into the Amendment Deed rose no higher than conduct which recognised the contract.?
It was conduct consistent with Cosette wishing to complete, but keeping in reserve, the right
to rely on satisfaction of the conditions precedent,®® and it was “justifiable as proper and

reasonable behaviour while the position was being further explored”.%*

Deed Poll (RS[61]): First, absent a right to terminate (see [27]-[28] above), Cosette was
obliged by cl 4.2 of the SID to enter into the Deed Poll when it did (9 May 2025). Cosette
had no right to terminate the SID at that date. It was yet to learn of the matters which preceded
the collapse of Mayne’s share price on around 14 May 2025. Second, in express terms,
Cosette’s obligations under the Deed Poll were contingent upon completion of the scheme
and were subject to the termination provisions of the SID: cl 3.1, 3.2 and 3.3(a).®® The Deed
Poll is an orthodox example of conduct consistent with the continuance of the contract and

consistent with the express reservation of a right to terminate for certain events.®

Conduct prior to the first court hearing (RS[57]-[59]): Consistent with submissions made
to the Court on 15 May 2025, and with its statement at section 8.2(b)(ii) of the Scheme
Booklet, Cosette expressly reserved its position on the matters addressed in Mayne’s ASX
announcements which remained under consideration. Cosette was entitled to reasonable time
to consider its position; any steps it took, and was required to take, in performance of its

contractual obligations do not evince an unequivocal election to affirm the SID.

bl

Bret Walker Michael Hodge
caroline.davoren(@stjames.net.au michael.hodge@omniachambers.com
(02) 8257 2527 (02) 8039 7209

A / ) { %
: J.':. ff\g\J\Q—-‘—“ - %%M'

Amendment Deed, cl 2; the amendments effected by the Amendment Deed related to the relevant Cosette entity that
would incorporate a new entity for the purposes of acquiring the scheme shares (that is, changing from Cosette to
Cosette Pharmaceuticals Holdings, Inc: (Blue 9:3315-3316).

Sargent v ASL Developments Ltd (1974) 131 CLR 634 at 656 (Mason J).

cf. Koutsopoulos v Pintusen (No 2) [2011] NSWCA 122 at [52].

Champtaloup v Thomas [1976] 2 NSWLR 264 at 269 Glass JA (Street CJ agreeing); see also Rebenta Pty Ltd v
Wise [2007] NSWSC 1332 at [273]-[274].

Blue: 10:3777; T1320:43-T1321:31: Black: 1441:U — 1442:P.

Champtaloup v Thomas [1976] 2 NSWLR 264 at 269.
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