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A. Introduction

1.

The Appellants (Cosette) appeal from part of the judgment of Black J: the appeal is with
respect to the dismissal of Cosette’s cross-claim for misleading or deceptive conduct by the
Respondent (Mayne), and Cosette’s ability to terminate the Scheme Implementation Deed

(SID) as the result of a material adverse change in Mayne’s financial performance.

On 20 February 2025, Cosette entered into the SID to purchase all of the shares in Mayne.
A few days earlier, on 17 February 2025, Mayne had provided to Cosette a board paper which
was its “6+6 Forecast” for FY25 (purporting to be 6 months of actual and 6 months of
forecast performance). The CEO and CFO of Mayne were responsible for the forecast paper.
The 6+6 Forecast said that “Forecasted underlying EBITDA is $§69.8M”. Cosette’s cross-
claim pleaded that Mayne represented that “it expected that Mayne’s underlying EBITDA
for FY25 would be $69,800,000” (defined as the FY25 EBITDA Representation). The trial

judge held that the representation was not made.

The trial judge declined to address the other disputed issues with respect to the claim of
misleading or deceptive conduct on the basis that he had found the representation was not
made. Cosette had alleged that the conduct was with respect to a future matter and that Mayne
had no reasonable basis for the conduct. Mayne disputed both these propositions, and that
there was loss caused. The 6+6 Forecast did not give a monthly breakdown of EBITDA. The
documents revealed that Mayne already knew its financial performance for January, and thus
that to achieve the EBITDA forecast in the 6+6 Forecast required Mayne to achieve an
EBITDA in the following five months that was 160% of the EBITDA it had achieved in the

first seven months of the financial year.

For the reasons developed below, the trial judge erred in: (a) construing the pleaded
representation too narrowly and finding it was not made (Ground 1); (b) failing to determine
whether the representation was with respect to a future matter (Ground 2); and (c)
consequently failing to determine whether Mayne had reasonable grounds for the
representation, whether it engaged in misleading or deceptive conduct, and whether Cosette
suffered loss (Grounds 3—6). If this Court upholds Grounds 1 and 2, it is in a position to

determine Grounds 3 to 6 and should do so.

It was a condition precedent of the scheme becoming effective that no “Mayne Material
Adverse Change” (MMAC) occurred, being anything that had, or was reasonably expected
to have, the effect of diminishing Mayne’s EBITDA for a 12-month period by more than

$10.76 million. Failure of that condition precedent enabled Cosette, if agreement on an
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alternative course was not reached, to terminate the SID. The primary judge found that events
in Q3 of FY25, in particular poor sales and weak underlying demand, diminished Mayne’s
EBITDA in FY25, but concluded that Cosette did not establish that this met the monetary
threshold. The evidence, however, revealed that on a proper consideration of the effects of
the events in Q3 of FY25 on Mayne’s EBITDA, there had been a MMAC. For these reasons,
the primary judge erred in concluding that no MMAC had occurred (Grounds 7 and 8).

The primary judge found that Cosette had elected to affirm the SID on two occasions, namely
when entering into a Deed of Amendment to the SID, and when appearing at the first court
hearing. These findings were erroneous because Cosette did not have the necessary
knowledge as at the time of the Deed of Amendment (Ground 7(h)), and the actions taken
by Cosette in respect of the first Court hearing were not the exercise of rights inconsistent
with the termination of the SID and did not convey an unequivocal intention to continue to

be bound by the SID (Ground 7(i)).

B. Mayne made the FY25 EBITDA Representation — Ground 1

7.

Cosette’s case at trial was that by making and/or failing to correct, modify, qualify or
contradict the FY25 EBITDA Representation prior to 20 February 2025, Mayne engaged in
conduct that was misleading or deceptive.! The alleged misleading or deceptive conduct

extended to failures to qualify or modify the representation that had been made.

The FY25 EBITDA Representation was a representation by Mayne to Cosette that it
expected its underlying EBITDA for FY25 would be $69.8 million.> Read fairly, this
allegation should not be understood as an allegation that Mayne represented its EBITDA
would be precisely that amount.® Cosette alleged that this representation was made through
various acts and omissions of Mayne. The essential elements of the conduct said to give rise

to the FY25 EBITDA Representation were:*

(a) a video conference held on 17 February 2025 to present and discuss Mayne’s 6+6

Forecast;
(b) the uploading of the 6+6 Forecast paper to the virtual data room;

(©) the projection for Mayne’s FY25 EBITDA in the FY25 6+6 Forecast paper;

I ACCCS, [138] (Red Book Vol 1: 89).

2 ACCCS, [133] (Red Book Vol 1: 88).

3 cf second last sentence of J[452] (Red Book Vol 2: 342 - 343).
4 ACCCS, [36]-[42] (Red Book Vol 1: 38 —39).
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(d) that, as at the date on which the SID was entered into, Mayne had not:

(1) withdrawn, corrected, modified, qualified or contradicted the FY25 6+6
EBITDA forecast; or

(i)  otherwise communicated to Cosette that the FY25 6+6 EBITDA forecast was

not likely to be achieved.

0. The trial judge appeared to conclude the pleaded representation had not been made on two
bases. First, that the mere fact that Mayne forecast an EBITDA of $69.8 million did not
convey that it expected what was forecast to eventuate. Secondly, that the effect of the
pleaded representation is that Mayne expected its EBITDA would be precisely $69.8 million:
J[452] (Red Book Vol 2: 342 - 343). Both propositions are incorrect. The pleaded

representation means that Mayne expected its EBITDA to be in the order of $69.8m; not that
it would be that down to the last dollar. And to suggest that Mayne did not expect to achieve
the single number it was forecasting is peculiar and illogical: management’s forecast of
EBITDA was their best expectation of what EBITDA would be; that is consistent with the
evidence and oral statements made by Mayne’s CEO and CFO discussed at [13]-[14] below.

10.  The trial judge approached the question of whether the asserted representation was made by
focussing on the text of the FY25 6+6 Forecast paper without considering the surrounding
context. During the due diligence process, Mayne provided Cosette with a number of pieces
of information about its forecasts for its FY25 EBITDA. These included an updated FY25
Budget, which forecast EBITDA for FY25 of US$48.1 million,> a 3+9 Forecast, which
forecast EBITDA for FY25 of A$71.3 million,® and its December CFO Report (provided in
late January 2025), which said that underlying EBITDA for December 2024 was A$10.059
million, A$2.315 million ahead of forecast, and that in the financial year to date, underlying

EBITDA was A$2.677 million ahead of forecast.’

11.  Going into the 17 February 2025 meeting, Mayne had provided Cosette with a series of
pieces of financial information and forecasts for FY25 that were consistent with Mayne
forecasting EBITDA for that year of around A$71 million, and with Mayne continuing to
expect to achieve that forecast. Nothing Mayne had said to Cosette up to that time suggested

Mayne had any real doubt about its ability to meet that forecast.

> MPH.0001.0009.7481_HCONF (Blue Book Vol 3: 880 — 966).
C0S.200.006.8160 (Blue Book Vol 4: 1179 — 1202); MPH.0001.0009.7481 HCONF (Blue Book Vol 3: 880 —966).
7C0S.200.007.1982 (Blue Book Vol 5: 2000 — 2014).
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12.  The 17 February 2025 meeting between Cosette and Mayne was a significant event. The
attendees included Mayne’s CEO and CFO, and Cosette’s Chatrman; CEO and CFO.
Mayne’s CFO, Mr Gray, gave evidence that he understood that the consideration of the 6+6
Forecast was an important matter, where the principals of both sides of the transaction were
in attendance.® Mr Gray further confirmed that he understood that one audience for the 6+6
Forecast paper (the release to Cosette of which had been expressly authorised by Mayne’s
Chairman)’ was Cosette.!® This was not simply the uploading of another document to the

data room.

13.  The 6+6 Forecast paper was presented at the 17 February 2025 meeting, meaning it was
presented on the screen, and Mr Gray and others spoke to it. Mr Gray’s presentation occurred
in circumstances where he understood that one of the issues with which that meeting was
concerned was “what Mayne expected its EBITDA to be for the full financial year.”!! The
presentation of the paper to Cosette’s representatives should be understood as addressing that
question. The 6+6 Forecast paper recorded in its Executive Summary that “[f]orecast
underlying EBITDA is 69.8M vs 71.3M AS$ as at the 3+9”. Section 3 of the 6+6 Forecast
paper set out an EBITDA bridge between the 3+9 Forecast and the 6+6 Forecast.
Consistently with the Executive Summary, the bridge recorded that forecast underlying
EBITDA for FY25 was A$69.8 million. This language, read in the context in which the 6+6
Forecast paper was presented to Cosette, carries with it the representation that Mayne’s
expectation was that its EBITDA would be A$69.8 million. The forecast for EBITDA was
not, for example, presented as a range. It was, obviously enough, not a representation given
with absolute certainty, or a claim that Mayne’s EBITDA would be precisely that amount.
Rather, it was a representation that, as presently advised, Mayne’s expectation was that it

would achieve an EBITDA of approximately $69.8m.

14.  That conclusion is consistent with the evidence of Mayne’s witnesses. Mayne’s CFO €EO,
Mr Gray O°Brier, gave evidence that at the 17 February 2025 meeting he said “sitting here
today, I see no reason why we would not achieve the 69.8.”'2 Mr O’Brien Gray gave evidence
that he told those at the 17 February 2025 meeting that “we should deliver on the forecast.”!?

Those statements, made by people in the position of Mr O’Brien and Mr Gray, gainsay

8 T576.13-16 (Gray XXN) (Black Book Vol 3: 1069).

9T573.30-36 (Gray XXN) (Black Book Vol 3: 1066).

107587.24-28 (Gray XXN) (Black Book Vol 3: 1080).

11 T587.14-18 (Gray XXN) (our emphasis) (Black Book Vol 3: 1080).

12 Gray Affidavit, [228] (Blue Book Vol 1: 147); J[147] (Red Book Vol 2: 219).
13 O’Brien Affidavit, [136] (Blue Book Vol 1: 196 — 197).
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Mayne’s contention at trial that the presence of a slide describing “Key Risks &
Opportunities” meant someone in Cosette’s position could not have understood Mayne to be
representing it would achieve its forecast. These statements also establish the balance of the

conduct said to be misleading, namely failing to qualify the EBITDA representation.

15.  For these reasons, the trial judge erred in finding that the FY25 EBITDA Representation was

not made.
C. The FY25 EBITDA Representation was with respect to a future matter — Ground 2

16.  The trial judge declined to reach a conclusion as to whether the FY25 EBITDA
Representation was one as to a future matter, on the basis it was unnecessary to do so: J[453]

(Red Book Vol 2: 343). If this Court upholds Ground 1 of Cosette’s appeal, it ought also to

find that the representation was with respect to a future matter.

17.  The characterisation of the FY25 EBITDA Representation as a representation with respect
to a future matter is significant because of the operation of s 4(2) of the ACL (and its
equivalents, s 769C of the Corporations Act and s 12BB of the ASIC Act). Those provisions
provide two things. First, a representation as to a future matter made without reasonable
grounds is taken to be misleading. Secondly, those provisions give rise to a presumption that
a person who makes a representation with respect to a future matter does not have reasonable

grounds for making the representation, unless the person adduces evidence to the contrary.

18. A representation will be with respect to a future matter if it is in the nature of a forecast,
prediction or other like statement about something that will only transpire in the future; one
not capable of being proven to be true or false when made: Lin v Zheng [2023] NSWCA
174 at [34] (Payne JA, Bell CJ and White JA agreeing); ACCC v Woolworths Group Ltd
[2020] FCAFC 162; 281 FCR 108 at [132] (Foster, Wigney and Jackson JJ). Representations
in the nature of forecasts, which necessarily carry with them an indication of a state of mind,
are capable of being representations with respect to future matters. That this is so has been
accepted in a number of decisions, including of this Court: Digi-Tech (Australia) Ltd v Brand
[2004] NSWCA 58; (2004) ATPR 946-248 at [99]-[102] (Sheller, Ipp and McColl JJA);
Willett v Thomas [2012] NSWCA 97 at [160] (Macfarlan JA, Young JA agreeing);
Doppstadt Australia Pty Ltd v Lovick & Son Developments Pty Ltd [2014] NSWCA 158 at
[171] (Gleeson JA, Ward and Emmett JJA agreeing); Lin v Zheng at [35].

19.  Whether a representation that contains elements of a present state of mind amounts to a
representation with respect to a future matter will require consideration of the language used

and context: Digi-Tech at [99]. However, the fact that a representation is explicitly made as
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a matter of the representor’s belief is not determinative and, indeed, “casts a very dim light

indeed on the question”: Digi-Tech at [102].

The FY25 EBITDA Representation was with respect to a future matter. First, the language
of the 6+6 Forecast paper did not use language limited to a present state of mind. Rather, it
contained forecasts for the future. Secondly, Mr Gray’s statement at the 17 February meeting
that “we should deliver on the forecast” was not limited to a state of mind. Thirdly, the
context in which Mayne informed Cosette of its forecast is such as to convey a representation
as to a future matter, rather than a mere present state of mind. What was important to Cosette,
as known to Mayne, was how Mayne would perform financially over the balance of FY25.
What someone in Cosette’s position really cared about was what Mayne’s financial
performance would be. Obviously enough, Mayne could not predict the future perfectly,
such that the best that it could provide was its forecast or expectation. The fact that what
Mayne was providing was its expectation does not mean that it was not making a
representation with respect to a future matter, namely its financial performance for the

balance of FY25.

Mayne did not have reasonable grounds for making or continuing to make the FY25

EBITDA Representation — Grounds 3 & 4

Having concluded that Mayne did not make the FY25 EBITDA Representation, the trial
judge declined to determine whether Mayne had reasonable grounds for making that

representation. His Honour concluded that it would be unnecessary and highly artificial to

reach any such conclusion: J[453] (Red Book Vol 2: 343). However, the primary judge had
also held, at J[167] (Red Book Vol 2: 228), that, given his view as to the “logic of Mr Gray’s

evidence” and the forecasting process said to be established by that process, he would not
accept Cosette’s submission that there was no reasonable basis for Mayne’s FY25 6+6

Forecast (if any such claim was open on Cosette’s pleaded cross-claim).

If this Court upholds Grounds 1 and 2 of Cosette’s appeal, it ought to find that Mayne did
not have reasonable grounds for making and/or failing to correct, modify, qualify or
contradict the FY25 EBITDA Representation (Ground 3 of Cosette’s appeal). In so doing,
this Court ought to find that when Mayne made and/or continued to make the FY25 EBITDA

Representation:

(a) Mayne knew or ought to have known its gross sales performance up to at least 14
February 2025 and the reasons for its underperformance (Ground 4(a) of Cosette’s

appeal cf. J[358]-[360] (Red Book Vol 2: 302 - 303));
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(b) Mayne knew or ought to have known that it was not likely to achieve its forecast
EBITDA of A$69.8m for FY25 by a material extent (Ground 4(b) of Cosette’s appeal
cf. J[361]-[365] (Red Book Vol 2: 303 — 305)); and

(©) the decline in Mayne’s EBITDA for FY25 relative to the previous forecast for

January 2025 was material and was not disclosed to Cosette (Ground 4(c) of Cosette’s

appeal cf. J[41], [146] (Red Book Vol 2: 184 - 185, 219)).

This Court ought determine whether the facts and circumstances Mayne actually relied upon
in arriving at its 6+6 Forecast were objectively reasonable and support the FY25 EBITDA
Representation: Girchow Enterprises Pty Ltd v Ultimate Franchising Group Pty Ltd [2023]
FCA 420 at [16] (Thawley J). In this case, Mayne did not plead any matters said to constitute
reasonable grounds for the FY25 EBITDA Representation. '

The primary judge placed weight on the “logic” of the evidence of Mr Gray. However, in the
following important respects the trial judge misapprehended or failed to address the totality
of the evidence with respect to Mayne’s 6+6 Forecast EBITDA of $69.8 million for FY25.

The trial judge did not address the scale of the sales and financial performance required of
Mayne in the period February to June 2025 in order to achieve its 6+6 Forecast. Without
doing that, it was impossible for the trial judge to assess whether there was a reasonable basis
for Mayne’s expectation as to the performance for the financial year as conveyed by the 6+6

Forecast.

The trial judge also misapprehended the nature of the evidence as to the known shortfall to
budget in January 2025. The trial judge found that Mayne’s shortfall in January 2025 could
be recovered on the basis of unmet demand in January and catch-up sales in the balance of

FY25: J[133], [148]-[149] (Red Book Vol 2: 215, 220 — 221); but, as explained below, the

trial judge appears to have misunderstood the evidence.

Mayne’s basis for forecasting it would achieve in five months 160% of what had been

achieved in seven months
By at least 14 February 2025, Mayne’s sales performance was in substantial decline.

Mr Gray finalised the 6+6 Forecast Paper between around 12 to 14 February 2025 following
a process that was intended to forecast the six months from January to June 2025. Mayne’s

accounts for the first half of FY25 (July to December 2024) had been closed with an EBITDA

14 See ACCCS [137] (Red Book Vol 1: 89) and ACCR [137] (Red Book Vol 1: 140).




29.

30.

31.

32.

8

of $31.9m.!> Mayne’s results for January 2025 were finalised on around 13 February 2025
and the trial judge found correctly that Mayne knew its results for January showed an

EBITDA loss of negative A$5.1m: J[356] (Red Book Vol 2: 301 — 302). It follows that

Mayne knew, or ought to have known, that as at 14 February 2025 it had achieved a
cumulative EBITDA of A$26.8m for the seven months of July 2024 to January 2025. To
achieve a full year EBITDA of $69.8m, it would need EBITDA of $43m in the five months
from February to June 2025.

The relevant question for the trial judge was whether Mayne had reasonable grounds to
expect that in the five months from February to June 2025, its performance would generate
that EBITDA of A$43m — that is, in five months it would achieve 160% of what it earned in
the previous seven months. The trial judge did not identify what was required for February
to June 2025 to achieve the forecast, and did not offer any explanation as to how Mayne

could have had a reasonable basis for expecting such an extraordinary leap in performance.

When Mr Gray finalised the 6+6 Forecast on 14 February 2025, he already knew Mayne’s
performance results for HI FY25 and its full results for January 2025.'® The trial judge
misapprehended evidence about the performance in January 2025, and this is addressed in

Part D.3 below.

As to February 2025: Mr Gray had access to up-to-date units shipped data which he would
have looked at in the second and third weeks of February: J[358] (Red Book Vol 2: 302 -

303). It follows, and was accepted by Mr Gray in cross-examination, that he would have
been able to calculate daily gross sales for the first two weeks of February 2025 by looking
at the number of units shipped at that point in time.!” On that evidence, this Court should
find that Mayne, through Mr Gray, knew or ought to have known its actual gross sales
performance up to at least 14 February 2025. That gross sales performance did not

demonstrate a surge in performance consistent with the needed 160% result.'®

The trial judge placed considerable weight on the provision by Mayne of a document which
disclosed Mayne’s EBITDA of negative $5.112 million in January 2025: see J[41], [121],
[135],[146], [149], [152], [158], [168], [364], [446] (Red Book Vol 2: 184 — 185,210 —211,
215,219 —221, 224, 228, 304 — 305, 339 - 340). In several instances, the trial judge appears

15 T574.35-575.19 (Gray XXN) (Black Book Vol 3: 1067 — 1068); MPH.0001.0011.2651_CONF (Blue Book Vol 6:

2166 — 2170).

16 T423.1-22 (Gray XXN) (Black Book Vol 3: 926).
17T421.13-18; T420.41-42; T421.5-7 (Gray XXN) (Black Book Vol 3: 923 - 924).
18 See T511.8-14 (Gray XXN) (Black Book Vol 3: 1014).
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to proceed on the basis that this document made apparent that Mayne’s performance in
January 2025 was materially below previous forecasts. The document did no such thing; all
it relevantly disclosed was the result for January 2025, without any context as to how that
figure compared to previous forecasts. Mayne had not provided Cosette with its forecast for
January 2025 (as opposed to a longer period that included January 2025). The true position
is that Cosette could not have known how the January performance compared to previous
forecasts. For all it knew, Mayne may always have forecast a large EBITDA loss in January

2025.
The absence of explanation for actual underperformance

It was incumbent on Mayne to identify why it had reasonable grounds for forecasting
EBITDA of $69.8687 million when it made or failed to correct or qualify the FY25
EBITDA Representation. Mayne’s actual EBITDA for FY25 was $47.952m. Its actual
EBITDA for the second half of FY25 was $16.052m, against a forecast in the 6+6 Forecast
of $37.9m. An obvious matter to address would have been why in fact Mayne so substantially
underperformed the 6+6 Forecast. That could have identified, if there were one, some
unexpected event that meant the forecast was not unreasonable as at 14 February 2025 even

though it turned out to be grossly wrong.

But the highest the evidence rose was that, in cross-examination, Mr Gray suggested that the
explanation for the underperformance might be the result of changes to Mayne’s sales team;
Mr Gray described this as a theory Mayne had “not been able to disprove”.!” Yet, on the
basis of this evidence, the primary judge found that the change in sales team was the cause

of Mayne’s underperformance until mid-February 2025: J[357]-[359] (Red Book Vol 2: 302
- 303).

Mayne’s internal documents supported a different explanation: the occurrence in Q3 FY25
of weak underlying demand for Mayne’s Women’s Health and Dermatology products which
resulted in a material underperformance in January 2025 and which continued when Mr Gray
finalised the 6+6 Forecast.?’ Indeed, Mr Gray accepted that it was “a fact” that “demand was

lower than what we had forecast and what we expected.”?!

19 T519.9-520.35 (Gray XXN) (Black Book Vol 3: 1022 — 1023); J[52] (Red Book Vol 2: 188 — 189).

20 MPH.0001.0009.6680 HCONF at 0005 (Blue Book Vol 9: 3411); MPH.0001.0009.6680 HCONF at 0002 (Blue
Book Vol 9: 3408); MPH.0001.0009.6680 HCONF at 0013 (Blue Book Vol 9: 3419);

MPH.0001.0009.6680_HCONF at _0015 (Blue Book Vol 9: 3421); COS.200.012.0529 at _0002 (Blue Book Vol &:
3106); COS.200.012.0529 at _0003 (Blue Book Vol 8: 3107); MPH.0001.0009.9540_CONF at _0004 (Blue Book

Vol 9: 3302).
21'T519.30-39 (Gray XXN) (Black Book Vol 3: 1022).
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The January shortfall

The trial judge found that the decline in Mayne’s EBITDA for January 2025 relative to what
had previously been forecast for January 2025 was not material: J[41], [146] (Red Book Vol

2: 184 — 185, 219). However, the trial judge misunderstood what had previously been

forecast. Indeed, Mayne’s own staff recognised that the deviation from previous forecasts
was substantial, with one of Mr Gray’s direct reports recording on 4 February 2025 that the

actual results for January were “really far off”.?

Mr Gray’s January 2025 CFO Report to Mayne’s board®® recorded a shortfall to forecast of
approximately A$0.845m in January 2025. But that was not a shortfall compared to what had
been forecast by Mayne before January 2025 or even during January 2025 for January 2025:
cf. J[135] (Red Book Vol 2: 215). The $800,000 “miss” was a comparison between Mayne’s

final results for January 2025 and its 6+6 Forecast for January. The final results were locked
after the end of January 2025. Mr Gray then prepared the 6+6 Forecast between 12-14
February 2025 to “forecast” Mayne’s actual units shipped and revenue for January.?* A
comparison between Mayne’s final results for January 2025 and its 6+6 Forecast for the same
month is not meaningful to demonstrate that there was an immaterial decline in Mayne’s

EBITDA compared to forecast.

Mayne did not disclose to Cosette that the January 2025 EBITDA was materially lower than
had been forecast before the FY25 6+6 Forecast was finalised (J[47]-[48] (Red Book Vol 2:
187 - 188)). By 28 January 2025, Mr O’Brien was expressing concern that the 6+6 Forecast
would show a “AU$3M EBITDA gap” to previous forecasts.”> On 30 January 2025, Ms

Hying explained to Mr Gray updates to the 6+6 forecasting to align the forecast with actual
performance in January 2025 and observed that the performance in January that had been
observed by then led to a reduction in forecast EBITDA for January 2025 of $1.9 million as
compared with the 3+9 forecast.?® What Ms Hying also explained at this time was that this
underperformance would have no effect on the full-year forecasts “as any January
adjustments are being moved to later in the half to offset.”?’” The focus of the primary judge

ought not to have been on the approximately $800,000 difference between Mayne’s final

22 MPH.0001.0010.1977_CONF (Blue Book Vol 5: 2070 — 2071).
23 MPH.0001.0009.9538 CONF (Blue Book Vol 5: 2029 — 2042).

24 MPH.0001.0009.9501 _HCONF (Blue Book Vol 5: 1986 USB); MPH.0001.0009.9499 HCONF (Blue Book Vol 5:
2073 USB).
23 MPH.0001.0010.3045_CONF (Blue Book Vol 5: 2016 — 2017).

26 MPH.0001.0010.1592_CONF (Blue Book Vol 5: 2043 — 2044).
27 MPH.0001.0010.1592_CONF (Blue Book Vol 5: 2043 — 2044).
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results for January 2025 and its 6+6 Forecast for January, but rather the much more
substantial difference between its final results for January 2025 and its earlier forecasts for

that month.

The primary judge’s reasons then focus erroneously on whether Mayne, through Mr Gray,
had a reasonable basis to expect that an $800,000 shortfall in January sales would be
recovered in the balance of FY25: J[41], [50], [130], [135], [148], [170] (Red Book Vol 2:
184 — 185, 188, 214, 215, 220, 229). This focus is misplaced for two reasons.

First, because, for the reasons we have explained, the true shortfall in January compared to

forecast was far greater.

Second, the trial judge’s focus on an $800,000 shortfall in January obscures a proper analysis
of the facts and circumstances which Mayne ought to have identified and explained to
establish reasonable grounds for the FY25 EBITDA Representation. That analysis includes
what Mayne knew about its EBITDA results for the first seven months of FY25, and the
scale of EBITDA it would need to recover in the remaining five months of FY25 to achieve

its projected full year EBITDA of A$69.8m.

When Mr Gray was finalising the 6+6 Forecast, Mayne’s EBITDA for January 2025 and its
units shipped in January were materially lower than what it had projected during a forecasting
process which involved Mr Gray and his team, Mr O’Brien and members of the commercial
team. As part of that process, it was decided that the 6+6 Forecast would be arrived at by
using actual units shipped for January 2025 (i.e., reflecting the Mayne’s underperformance
and actual EBITDA for January 2025) and by increasing, compared to pre-existing forecasts,
the forecast units shipped in February to June 2025.

By at least around 4 February 2025, Mr Gray’s direct report, Ms Hying, knew that Mayne
had significantly missed that forecast for January.?® The following day, the sales units which
had been projected but missed in January 2025 were moved into subsequent months.?’ As a
consequence, when the 6+6 Forecast was locked and Ms Hying started drafting sections of
the 6+6 Forecast Paper on 5 February 2025, the FY25 EBITDA was still projected to be
A$71.8m despite the significant shortfall in January.>* This was achieved by shifting the

units that had been missed in January into later months. The subsequent drop from $71.8m

28 J[126] (Red Book Vol 2: 213); MPH.0001.0010.1977_CONF (Blue Book Vol 5: 2070 — 2071);
2 See T495.1-34 (Gray XXN) (Black Book Vol 3: 998).
30 J[127] (Red Book Vol 2: 213); MPH.0001.0010.1654 CONTF (Blue Book Vol 6: 2104).
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to $69.8m in forecast EBITDA on § February 2025 was due to recognising an unrelated error

that had occurred.?!

Mr Gray did not describe this part of the forecasting process in his affidavit. In cross-
examination, he did not provide a coherent explanation as to why it was reasonable to
increase materially the forecast units shipped for February to June 2025, compared to pre-
existing forecasts. Mayne did not lead other evidence capable of satisfying this Court as to

the reasonableness of its forecasting process.

By the time Mr Gray was finalising the 6+6 Forecast on 12-14 February 2025, he knew
Mayne’s results from July 2024 to January 2025. It follows that he knew the scale of
EBITDA that Mayne would need to reach between February and June 2025 to achieve the
6+6 Forecast EBITDA of A$69.8m for FY25 (as set out in paragraph 28 above). Mr Gray
agreed that the EBITDA forecast for FY25 did not meaningfully change to reflect a poorer
than expected performance in January 2025, because the shortfall in units shipped in that
month were shifted into later months in the forecast, and that this meant that in order to meet
the 6+6 forecast, it would be necessary for all of those subsequent months to perform better
than had originally been forecast.*? Mayne did not lead any evidence to establish a reasonable

basis to expect the surge in performance for February to June 2025.

This Court should not accept that the explanations offered by Mr Gray in cross-examination
are capable of proving that Mayne had a reasonable basis to expect it would achieve EBITDA
of $69.8m by the end of FY25. By mid-February 2025, the run rate for units shipped in the
first half of February 2025 was not on track with Mayne’s forecast. Mr Gray conceded that,
as at mid-February 2025, the demand and units shipped data did not support the forecast sales
for February 2025.%* This meant that Mayne could only meet its projections for February
2025 if it shipped significantly more units in the second half of the month compared with the
first. Mr Gray in cross-examination suggested that demand growth supported the 6+6
Forecast, but there is no contemporaneous evidence recording demand data or trends that
support Mayne’s projections.** Accordingly, there is no apparent basis for the trial judge’s
finding that “unmet demand” from January 2025 would be reflected in increased sales for

the balance of FY25: J[133], [149] (Red Book Vol 2: 215, 220 - 221).

3 MPH.0001.0010.1715_CONF (Blue Book Vol 6: 2114 —2116).
32 T495.1-34 (Gray XXN) (Black Book Vol 3: 998).

337597.29-32 (Gray XXN) (Black Book Vol 3: 1000).

34 T597.29-32 %(Gray XXN) (Black Book Vol 3: 1000).
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In the circumstances set out above, this Court ought to find Mayne knew or ought to have
known that its 6+6 Forecast EBITDA of A$69.8m was likely not achievable to a material

extent.

E. Mayne engaged in misleading or deceptive conduct — Ground 5

48.

49.

50.

51.

52.

The trial judge held that Mayne did not engage in misleading or deceptive conduct “on the
straightforward basis” that Mayne did not make the FY25 EBITDA Representation as
alleged by Cosette: J[453], [457] (Red Book Vol 2: 343 — 344). Ifthis Court upholds grounds
1 to 4 of Cosette’s appeal, it ought to find that by making the FY25 EBITDA Representation

and/or by failing to correct, modify, qualify or contradict the FY25 EBITDA Representation,
the Respondent engaged in conduct that was misleading or deceptive, or likely to mislead or

deceive.
The misleading character of Mayne’s conduct is apparent from the following matters.

First, the FY25 EBITDA Representation was made in the context of a due diligence process
for the proposed acquisition of Mayne by Cosette. The 6+6 Forecast was provided to Cosette
for the purpose of informing its decision whether to proceed with the transaction, and Mayne
knew this. A reasonable person in Cosette’s position, receiving a forecast from the target
company’s CFO in those circumstances, would understand the forecast to convey Mayne’s

expectation as to its FY25 EBITDA.

Secondly, the fact that Cosette was a sophisticated party does not diminish the misleading
character of the conduct. On the contrary, a sophisticated purchaser conducting due diligence
is entitled to assume that forecasts provided by the target company have a reasonable basis

and are not undermined by information known to the target but withheld from the purchaser.

Thirdly, the misleading conduct encompassed not only the making of the FY25 EBITDA
Representation but also the failure to correct, modify, qualify or contradict it in
circumstances where Mayne knew that its January 2025 EBITDA was materially below prior

forecasts and that its sales performance in February 2025 was also tracking below forecast.

F. Cosette suffered loss resulting from the misleading conduct — Ground 6

53.

54.

The trial judge declined to address the question of whether Cosette suffered loss and damage

by reason of Mayne’s misleading conduct: J[455] (Red Book Vol 2: 344). If this Court

upholds grounds 1-5, it ought also find that Cosette has suffered loss.

As a matter of objective analysis, any potential purchaser who is told that the target

company’s current-year EBITDA forecast may not be achievable to a material extent, and
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57.
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that its recent sales performance is well below forecast, would objectively be expected to
pause and reassess before agreeing to proceed with an acquisition at the previously agreed
price. That is the objectively likely response. It is consistent with the evidence of the key

decision-makers on the Cosette side of the transaction.

The loss arose because the misleading conduct was a cause of Cosette entering into the SID.
Had Mayne appropriately qualified the FY25 6+6 Forecast, or told Cosette that there was no
real chance of Mayne achieving the FY25 EBITDA forecast in the 6+6 Forecast, or even if
Mayne had told Cosette of the deviation from the original forecasts for January 2025, and
the sales performance for the early portion of February 2025, Cosette would not have entered

into the SID as it did.

Cosette’s representatives were eager to obtain the 6+6 Forecast.>> Mayne knew that Cosette
was seeking the 6+6 Forecast and at least assumed that Cosette placed importance on that

information.3®

Consistent with this, during and immediately after the 17 February 2025 meeting, Mr
Burgstahler and other Avista staff engaged in correspondence about the $69.8 million
forecast, and the effect of that figure on the multiples Cosette’s offer price implied, and
indicating that these multiples ought to be Avista’s message to its stakeholders concerning

the transaction.’’

The trial judge was critical of aspects of Mr Burgstahler’s evidence on this topic, but his
Honour rightly did not conclude that the EBITDA figure disclosed in the meeting was not of
importance to him: J[159] (Red Book Vol 2: 224). Rather, his Honour did not accept the

evidence that Mr Burgstahler did not also pay attention to other aspects of the meeting.

The significance of the 6+6 Forecast is also apparent from the response of Cosette officers
when Mayne’s underperformance was revealed to them. Mr Saraf gave evidence that he was
shocked by the underperformance and told Mr O’Brien that the results were “not
acceptable”,*® and raised the prospect that they gave rise to a material adverse change under
the SID.** Following receipt of the February CFO Report, Mr Casten wrote to Cosette’s

board to inform its members that there had been “significant variances from the Forecast and

35 MPH.0001.0005.0649 CONF (Blue Book Vol 5: 1997 — 1999); JEF.002.003.4458 CONF at 0005, 0007 (Blue

Book Vol 6: 2423, 2425); AVISTA000001712 (Blue Book Vol 6: 2492 — 2494).

36 T572.32-43 (Gray XXN) (Black Book Vol 3: 1030); MPH.0001.0004.3087 _CONF (Blue Book Vol 6: 2163 —2165).
37 J[154] (Red Book Vol 2: 222); AVISTA000001712 (Blue Book Vol 6: 2492 — 2494).

38 Saraf Affidavit, [163]-[164] (Blue Book Vol 1: 58); O’Brien affidavit, [148] (Blue Book Vol 1: 199).

39 Saraf Affidavit, [167] (Blue Book Vol 1: 59); O’Brien Affidavit, [150] (Blue Book Vol 1: 200).
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Budget in the month of February (impacting FY ’25)” and that he thought it was critical to
share this information in a timely manner as it was a significant departure from Cosette’s

expectations.*

The reaction of Cosette’s officers was even more stark when they received the 9+3 Forecast.
Mr Burgstahler was clearly shocked by the result.*! Mr Burgstahler’s evidence was that, had
he been told that Mayne did not have reasonable prospects of meeting the 6+6 Forecast, and
that Mayne was likely to miss its forecast EBITDA for FY25 by a significant margin, or that
its sales performance in January and February 2025 were well below its forecasts, he would
not have supported Cosette entering into the SID.*? The Court should accept that, if Mr
Burgstahler took that view, Cosette would not have entered into the SID at that time,
including because Mr Burgstahler would have caused Avista to withhold its consent to the
transaction, which was required under the Cosette Holdings stockholders agreement.** While
he would have requested Cosette’s management to investigate the divergence, Mr
Burgstahler was clear that he would not have supported Cosette entering into the SID at the
price of $7.40 per share.**

Similarly, Mr Saraf gave evidence that, had he known that Mayne’s sales performance in
January and February 2025 was well behind forecast, or that there was no real chance of it
meeting it 6+6 Forecast, he would not have recommended Cosette enter into the SID at that

time, or at the offer price of $7.40 per share.*

Mr Burgstahler and Mr Saraf were, at a high level, challenged in cross-examination on this
evidence, it being suggested that it was a confection (in the case of Mr Burgstahler) and made
up after the event (in the case of Mr Saraf). But the trial judge made no findings to that effect
and this Court ought not to reject that evidence. It is inherently plausible. It is plainly the
case that Cosette wished not to complete the transaction envisioned by the SID. The logical
and plausible reason for that desire is that Cosette considered the acquisition no longer made
commercial sense. No other motivation was put to Cosette’s witnesses. The obvious reason
for Cosette having that view is that Mayne’s financial performance has drastically

underperformed its forecasts that were provided to Cosette. That is consistent with Cosette

40 Casten Affidavit [83] (Blue Book Vol 1: 93); COS.100.001.0015 (Blue Book Vol 8: 3121 — 3122)

41 J1226]

(Red Book Vol 2: 248); COS.200.025.1287 (Blue Book Vol 9: 3337 — 3339).

42 Burgstahler Affidavit, [35] (Blue Book Vol 1: 11).
43 Burgstahler Affidavit, [29], [36] (Blue Book Vol 1: 10 - 11); C0S.100.002.1092 at ¢l 2.07(m) (Blue Book Vol 3:

7).

4 Burgstahler Affidavit, [37] (Blue Book Vol 1: 11).
45 Saraf Affidavit, [155], [157] (Blue Book Vol 1: 56).
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having placed reliance on those forecasts, and inconsistent with the proposition that Cosette’s

witnesses fabricated evidence as to their reliance on those forecasts.

63.  Itis inherently plausible that if Mayne had provided a forecast reasonably based on matters
including Mayne’s performance in January 2025 and February 2025 to date, Cosette would
not have entered into the SID on the terms it did. That is particularly the case because,
whatever the degree of relative importance the Mayne forecasting held in the decision
making process, a revelation that Mayne was likely to fall well short of its forecasts for FY25

EBITDA would give any potential purchaser pause to reconsider the investment thesis.

64.  Cosette has suffered loss as a result of entering into the SID, by reason of it incurring fees in

contemplation of the completion of the SID and consistent with its obligations under it.*

G. There was a Mayne Material Adverse Change — Grounds 7 and 8

65.  The SID contained a condition precedent that no MMAC had occurred: J[255] (Red Book
Vol 2: 256 - 257). The Scheme would not become effective unless that condition precedent

was satisfied: J[257] (Red Book Vol 2: 257).

66.  The definition of a MMAC is lengthy and is extracted at J[258] (Red Book Vol 2: 257 - 258).

Its essential elements are that there will be a MMAC if there is any event, occurrence, change,
circumstance or matter, which (individually or in aggregation with other events, occurrences,
changes, circumstances or matters) has, or is reasonably expected to have, the effect of

diminishing Mayne’s EBITDA over a 12-month period by at least A$10.76 million.

67.  Cosette alleged three “events, occurrences, changes, circumstances or matters” gave rise to
a MMAC, namely, weak demand for Mayne’s Women’s Health and Dermatology products,
poor actual sales and earnings in Q3 FY25 as identified in the 9+3 Forecast and co-pay

increases in Q3 FY25 for Mayne’s Dermatology products: J[271] (Red Book Vol 2: 264 -

265). The primary judge found that at least two of these were made out, namely weak demand
and poor actual sales and earnings: J[283]-[284] (Red Book Vol 2: 270).

68.  Inassessing whether there was reasonably expected to be a diminution in Mayne’s EBITDA,
itis useful to consider a counterfactual-style analysis. Cosette’s case at first instance involved

a comparison between Mayne’s actual performance as compared to its forecasts. The primary

46 C0S.100.060.0031 (Blue Book Vol 11: 4415 - 4428); CO0S.100.060.0054 (Blue Book Vol 11: 4429):
C0S.100.060.0108 (Blue Book Vol 11: 4430); COS.100.060.0091 (Blue Book Vol 11: 4431 — 4437);
C0S.100.060.0098 (Blue Book Vol 11: 4438 — 4444). COS.100.060.0050 (Blue Book Vol 11: 4445);
C0S.100.060.0053 (Blue Book Vol 11: 4446); COS.100.060.0079 (Blue Book Vol 11: 4447 - 4451). hinsertrefto
these-does}:
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judge accepted that, while a change in forecast is not itself a relevant occurrence, a failure to

meet a financial projection is evidence of such a change: J[265] (Red Book Vol 2: 262).

69. In the 6+6 Forecast, Mayne forecast its EBITDA for FY25 would be A$69.8 million. But
this was not the only forecast Mayne made for FY25. The 3+9 Forecast recorded that Mayne
forecast its FY25 EBITDA would be A$71.3 million.*” In the December CFO Report, which
was provided to Cosette in late January 2025, Mayne recorded that its EBITDA performance
in the first half of FY25 had exceeded its forecasts by approximately A$2.677 million.*®
These forecasts provide a counterfactual by which the Court can assess whether there would

reasonably have been expected to be a diminution in Mayne’s EBITDA.

70.  The primary judge was in error (J[288] (Red Book Vol 2: 272)) in his view that it was

necessary for Cosette to establish the baseline, or counterfactual, on the balance of
probabilities. What had to be established was that events, occurrences, changes,
circumstances or matters were reasonably expected to diminish Mayne’s EBITDA. The use
of a counterfactual analysis can aid in that determination, but it is not necessary to establish
that all elements of Mayne’s forecast in the 6+6 Forecast would have come to pass precisely

as forecast but for the alleged MMAC changes.

71.  One of the matters Cosette alleged led to the diminution of Mayne’s EBITDA was Mayne’s
poor sales and earnings in Q3 FY25. The primary judge accepted this had been established:
J[284] (Red Book Vol 2: 270). The manner in which poor sales and earnings would affect

Mayne’s EBITDA is through the effect on Mayne’s gross margin and product-level operating
expenses. That is because non-product level operating expenses will not be directly affected
by poor sales, at least in the relatively short run. A finding that Mayne’s gross margin less
product operating expenses in Q3 FY25 was diminished by a given amount because of poor
sales should lead to a finding that Mayne’s EBITDA for that period would, but for the poor
sales, have been higher by that same amount. This was supported by the opinion of Cosette’s
expert witness, Ms Friend.*” Mr Friend’s analysis shows that the reduction in gross margin
less product operating expenses which occurred in Q3 FY25 was over A$12 million, greater
than the monetary threshold for a MMAC.* That there were also other OPEX savings, which

meant the overall variance to 6+6 Forecast was less than the MMAC threshold, did not mean

47.C08.200.006.8160 (Blue Book Vol 4: 1179 — 1202).

4C0S.200.007.1982 (Blue Book Vol 5: 2000 —2014).

4 Report of Sue Friend, 8 September 2025, [83]-[85] (Blue Book Vol 2: 636 - 637).

30 Third Fourth Friend Report of Sue Friend, 8 September 2025, p 23, Table 6 (Blue Book Vol 2: 638).
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that the poor sales performance had not led to a MMAC. That was because a causal

relationship between poor sales and other OPEX savings was not established.

That evidence ought to have led the primary judge to conclude that the Q3 Sales Performance
matters were reasonably expected to have had the effect of diminishing Mayne’s
maintainable EBITDA for FY25 by more than A$10.76 million. His Honour did not address
this contention. He was in error in not accepting it, and instead concluding that the expert
evidence was united in the conclusion that the quantitative threshold for a MMAC was not

established: J[296] (Red Book Vol 2: 276).

For the reasons given at paragraphs 32 and 36 to 38 above, the primary judge was in error in
concluding that the diminution in Mayne’s financial performance in January 2025 was

disclosed: contra J[282], [285] (Red Book Vol 2: 269 —271).

For these reasons, the primary judge ought to have concluded that there had been a MMAC

and that Cosette’s termination of the SID in reliance on it was valid.

H. Cosette did not elect to affirm the SID — Grounds 7(h) and 7(i)

75.

H.1

76.

77.

The primary judge found that Cosette elected to affirm the SID, and was therefore precluded
from terminating it, on two bases. First, entering into a Deed of Amendment, which amended

the SID on 1 April 2025: J[478]-[480] (Red Book Vol 2: 352 - 354). Secondly, Cosette’s

appearance and conduct at the first court hearing for the scheme of arrangement on 15 May

2025:J[507] (Red Book Vol 2: 364). Each finding was in error.

Entry into the Deed of Amendment

In order to establish that Cosette had made an election to affirm the SID, Mayne was required
to prove that Cosette had knowledge of the facts giving rise to inconsistent legal rights (here
said to be the right to terminate the SID and the right to affirm it): see Sargent v ASL
Developments Ltd (1974) 131 CLR 634 at 642, 645 (Stephen J, McTiernan J agreeing);
J[459]-[460] (Red Book Vol 2: 345).

However, Mayne did not even allege that Cosette knew of the Q3 Sales Performance matters
by that time, let alone that they gave rise to a MMAC.>' It could not have done, in
circumstances where Cosette was not provided with the March CFO Report until around 16
April 2025 and, perhaps more importantly, the 9+3 Forecast paper until 22 April 2025.
Despite this, the primary judge found that by 1 April 2025 Cosette had knowledge of the

material facts necessary to give rise to an election in respect of the Q3 Sales Performance

3! ¢f Amended Response to the Cross-Claim, [144A] (Red Book Vol 1: 132).
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matters: J[473] (Red Book, Vol 2: 351). His Honour does not explain the basis for that

knowledge.

While it is true that Cosette had received the February CFO Report by this time, and that this
report disclosed that February fell well short of forecast and that there would likely be a
negative impact for the full year, that report did not provide sufficient information for Cosette
to know that there had been a MMAC by that time. Mr Saraf expressed a view to Mr O’Brien
that the results disclosed by the February CFO Report could be a MMAC, but it is plain that
whether this was so would depend on whether the underperformance in February was likely
to be made up in later months and, if so, the extent to which that was likely to occur. That
information was not disclosed at that time. Indeed, the evidence of Mr O’Brien was that he
told Mr Saraf at that time that there were elements of the result he did not understand and
that he would provide a further explanation when the impact was understood more fully, and

that a “deep dive” was required to understand the drivers of February’s results.>

Further, the right to terminate the SID did not arise immediately at the time Cosette became
aware of matters that had adversely affected Mayne’s EBITDA by the requisite amount.
Rather, at that point, the SID provided for a period of negotiation.>* Only if those negotiations
were not fruitful did Cosette obtain a right to terminate.”* Even if Cosette did have
information as to a shortfall of EBITDA sufficient to give rise to a MMAC as at 1 April
2025, all that Cosette could possibly do at that time was commence the process for
negotiations. There was no inconsistency between reserving that right and entry into the Deed

of Amendment, which continued those rights in existence.

For these reasons, the primary judge erred in finding Cosette had the knowledge necessary
to give rise to an election as at the time of entering into the Deed of Amendment. This Court
should find that Cosette did not elect to affirm the SID by entering into the Deed of

Amendment.
The First Court Hearing

The primary judge found that Cosette permitting an affidavit of its in-house counsel (Dr Ilin-
Schneider) in relation to the scheme to be read at the first Court hearing was inconsistent
with Cosette maintaining an ability to terminate the SID by reference to matters known to it

at that time, including the Q3 FY Sales Performance: see J[500] (Red Book Vol 2: 360).

52 O’Brien Affidavit, [148]-[150], [153] (Blue Book Vol 1: 199 - 200).
33 SID, cl 3.7(a) (Blue Book Vol 7: 2529 - 2530).
3 SID, cl 3.7(b) (Blue Book Vol 7: 2530).
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Cosette also appeared at the first Court hearing, and the primary judge found that the position
taken at that hearing amounted to an election to continue the SID rather than terminate it:

J[507] (Red Book Vol 2: 364). These findings were in error.

Cosette was required by the SID to procure that it was represented at the first Court hearing.>®
Cosette’s participation at the hearing was no more than conduct consistent with the ongoing
operation of the SID. That is not conduct inconsistent with the reservation of a right to
terminate the SID, including because it was the taking of action consistent with the contract
while Cosette considered its position.’® Similarly, Cosette was obliged to procure an affidavit

confirming the verification of the scheme booklet for use at the first Court hearing.’’

Permitting the affidavit of Dr Ilin-Schneider to be read was not conduct that conveyed an
unequivocal intention to maintain the SID on foot. The verification of the scheme booklet
was, rather, also consistent with the maintenance of the status quo, and the continuation of

the SID, for the time being, while Cosette considered its position.

I. Relief

&4.

For the reasons set out above, Cosette seeks the following orders:
(a) The appeal be allowed.
(b) The orders made below on Cosette’s cross-claim be set aside.

(©) This Court make a declaration that the SID was void ab initio, pursuant to sections
236237 of the ACL, +644H1325 of the Corporations Act or 12GME of the ASIC Act,
or alternatively that the matter be remitted to a different judge to determine the

outstanding questions with respect to the claim of misleading or deceptive conduct.

(d) This Court make a declaration that the termination of the SID by Cosette in reliance

on the MMAC was valid

(e) The Respondent pay the Appellants’ costs of the appeal and of the cross-claim below.

35 SID, cl 5.3(i) (Blue Book Vol 7: 2539).
36 See Champtaloup v Thomas [1976] 2 NSWLR 264 at 268-269 (Glass JA, Street CJ agreeing).
37 SID, cl 5.3(c) (Blue Book Vol 7: 2538).
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