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Filed: 29/04/2026 19:26 PM

Cosette Pharmaceuticals, Inc & Anor v Mayne Pharma Group Ltd (CA 2025/433802)

Respondent’s Written Submissions
Introduction

At 11:48 pm on Saturday, 17 May 2025, just two days after appearing at the first court
hearing to support a scheme to acquire the respondent (Mayne), the first appellant
(Cosette) purported to give notice of its intention to terminate the scheme implementation
deed executed three months earlier (SID). It ultimately sought to justify termination or
rescission of that deed based on eight alternative claims, all of which were rejected in a
208-page judgment delivered less than a week after an 11-day hearing. By this appeal,
Cosette now seeks to re-agitate two of the claims, both founded on one of the 2,000 odd

documents shared in due diligence: a forecast paper known as the “FY25 6+6”.

Cosette primarily relies on a claim for misleading or deceptive conduct which was pleaded
on the basis that uploading the forecast to a virtual data room (VDR) after a meeting three
days before the SID carried a representation that Mayne “expected that [its] underlying
EBITDA for FY25 would be $69,800,000”.! The primary judge (Black J) rejected this
claim on the straightforward basis that no “entity of the sophistication of Cosette”, and
indeed no reasonable person, “would have read a forecast of a complex business that
disclosed risks and opportunities as indicating an expectation of a single figure result”:
PJ [452]. To impugn that result, Cosette is driven to submit that his Honour construed the
pleaded representation “too narrowly” and should have instead proceeded on the basis that
the forecast represented Mayne’s “best expectation” that underlying EBITDA would be “in
the order of $69.8 million™: AS [4], [9].

The phrases “best expectation” and “in the order of” find no trace in Cosette’s lengthy
pleadings, particulars, written outlines and oral submissions below. At no point prior to
this appeal did Cosette ever suggest that its pleaded representation could be qualified using
either phrase, even when Mayne and the trial judge drew attention to the difficulties with
that pleaded representation in opening and closing. Had Cosette advanced a case at trial
based on the representation as now qualified, this would have invited a raft of questions,
beginning with what the qualifications would actually mean, both objectively and to the
witnesses called by Cosette in an attempt to prove reliance. As matters transpired, Black J
cannot be criticised for deciding the case on the basis on which it was pleaded and

conducted; indeed, his Honour could not have fairly decided the case on any other basis.

All emphasis in italics added throughout.



Even if Cosette could rewrite its pleaded representation on appeal, the claim of misleading
or deceptive conduct would fail at every step. As rewritten, the representation would be
one with respect to Mayne's “best expectations” in February 2025, not a “future matter”
incapable of being verified or falsified at that time. Mayne would have had reasonable
grounds for making the representation based on uncontradicted evidence of its CFO and
unchallenged findings about the reasonableness of its forecasting process. And Cosette
could not prove the representation caused its entry into the SID in the face of unchallenged
adverse credit findings against its decision-makers and the “substantial documentary
evidence” that it and its advisers had “largely not used information provided by [Mayne]

to model [the] likely financial performance” of Mayne: PJ [12]-[14], [17].

Cosette otherwise relies on a claim that “weak underlying demand” for Mayne’s products
and “poor actual sales and earnings” leading to a shortfall in EBITDA against the FY25 6+6
amounted to a “Mayne Material Adverse Change” (MAC). Black J rejected this claim on
the equally straightforward basis that Cosette did not satisfy the quantitative threshold in
the MAC definition given a consensus that emerged between the accounting experts:
PJ [296]. Cosette’s attempts to get around that consensus in closing, which are now sought
to be re-agitated on appeal, must fail for reasons given by his Honour that are not squarely
challenged. In line with his Honour’s reasoning, the claim could have also been rejected
because Cosette failed to identify an “event, occurrence, change, circumstance or matter”
or “l12-month period” within the MAC definition, as raised in Mayne’s notice of

contention.

In any event, any right Cosette had to terminate the SID by reason of a MAC was lost by
its election to affirm the SID. It elected in at least two ways, with full knowledge of the
circumstances it now claims gave rise to the MAC: (i) by executing a deed of amendment
on 1 April 2025, by which it made solemn promises that the SID as amended continued to
be “in full force and effect”, after Cosette’s CEO had indicated that Mayne’s poor financial
performance may have triggered a MAC; and (ii) by providing unequivocal, verified,
“bidder information” for inclusion in the scheme booklet, which conduct was consistent
only with an election to keep the SID on foot. Affirmation rendered any right to terminate
“extinct”, and it provides a strong discretionary reason why Cosette would be refused
statutory relief, even if it could otherwise succeed with its misleading or deceptive conduct

claim.



B.1

Claim of misleading or deceptive conduct (appeal grounds 1 to 6)

The “FY25 EBITDA Representation” (appeal ground 1)

From the outset, Cosette’s claim of misleading or deceptive conduct was pleaded based on
a representation that Mayne “expected” its underlying EBITDA for FY25 “would be
$69,800,000”, the EBITDA figure in the executive summary of the FY25 6+6 [Red 1/88R-
S; Blue 6/2388]. Mayne’s pleading in response noted that the claim was put on that basis
“notwithstanding” the “key risks and opportunities” quantified in the 6+6, which yielded
“a range of between $59.7 million and $73.7 million”, as well as disclaimers as to forecasts
in the due diligence confidentiality agreement, the terms of access to the VDR, and the
SID itself [Red 1/94L-N, 96T-V, 107U-108G]. Based on those facts, Mayne submitted in
its written opening that no reasonable person in the position of Cosette could think that
uploading the paper to the VDR involved a representation that Mayne expected it “would”
hit the EBITDA forecast [Black 1/46J-48L]. Mayne also noted in its written opening that
it had “prepared to meet the pleaded and particularised case only”, especially given the

“high degree of expedition” with which the proceeding had been prepared for hearing.

In oral openings, Black J raised with Ms Collins SC that Cosette’s pleading treated “the
forecast” as being a “single point” or “figure”, not a “range” [Black 2/584.36-585.43].
Later, Mr Hodge KC also appearing for Cosette took his Honour to the representation as
pleaded; accepted there was an issue “about the construction of the 6+6 as raised with
Ms Collins SC; and included among the “factual issues raised on the pleading” “whether
the representation was made, that Mayne expected its EBITDA to be $69.8 million”
[Black 2/610.8-611.13]. When the Court was taken to the “Key risks and opportunities”
in the 6+6 [Blue 6/2395], Black J observed that the paper “appeared to be a forecast which
contemplated that one could do better or worse”, to which Mr Hodge KC only replied that
Cosette was not complaining about the “Key risks” listed in the 6+6 [Black 2/620.31-
621.29].

In written closing, Cosette emphasised its “pleaded case” based on the “FY25 EBITDA
Representation” as defined in its cross-claim concise statement [Black 1/248K-M]. It
submitted that the language in the executive summary and “bridge” portions of the 6+6
“conveyed the representation that Mayne expected that its FY25 EBITDA would be
A$69.8 million” [Black 1/254M-0]. It also sought to rely on statements at the meeting
before the paper was uploaded as conveying “an expectation that the forecast EBITDA
figure would be achieved” [Black 1/255C-E]. This was also said to have been “reiterated”
when Mayne uploaded the paper to the VDR [Black 1/255R-S]. In response, Mayne



10.

11.

12.

13.

referred to its submissions in opening and pointed out that Cosette’s lay evidence had only
tended to confirm Cosette’s position was that of “a sophisticated commercial actor who

would not be so naive as to think [it] was making such a representation” [Black 2/4060].

In oral closing, Black J highlighted in the interests of procedural fairness that his Honour
read the pleading as setting a “high bar” and exposing Cosette to a “possible finding that
no reasonable chief executive, and indeed no reasonable small business owner, when
presented with a forecast would ever believe that the forecaster expected his or her result
to be what is in the forecast” [Black 4/1270.29-40]. Mr Hodge KC accepted that Cosette
may have “set the bar, depending on how one reads the pleading, too high” but suggested
that this was not what Cosette was “seeking to advance” and that they would “reflect on
that overnight” [Black 4/1271.7-10, 26-29]. In response, Mr Hutley SC noted that
Mayne’s representatives had made “innumerable tactical and strategic decisions on the
basis of that case as pleaded” and “made clear from the start” that the case was “being run
on the pleadings” [Black 4/1284.46-1285.7, 1358.5-24, 1361.14-23]. Counsel for Cosette
did not then apply to amend or proffer any alternative construction of its pleading in reply

but instead simply referred to the representation as pleaded [Black 4/1414.9-13].

Rejecting the claimed as pleaded, opened and closed by Cosette, Black J was “comfortably
satisfied” that the “FY25 EBITDA Representation” was “not made” by Mayne: PJ [452].

To impugn that finding, Cosette now seeks to rewrite this representation in two ways.

First, it 1s said that read “fairly” its allegation was only that Mayne expected its EBITDA
to be “in the order of” or “approximately” $69,800,000, not “precisely” that amount:
AS [8]-[9], [13]. This so-called “reading” of the representation was never identified by
Cosette’s representatives below as being consistent with the pleadings, let alone how the
case was conducted. Any attempt to qualify the pleading in this way would have prompted
a series of questions such as whether this qualification allowed for rounding to the nearest
$1,000, $100,000 or $1,000,000, or some other process of approximation. Whatever the
answer, the qualification could not assist Cosette because making the representation more

vague does not make it any more plausible that it was conveyed.

Secondly, it is said to be “peculiar and illogical” to “suggest that Mayne did not expect to
achieve the single number it was forecasting”, as this was management’s “best expectation
of what EBITDA would be”: AS [9]. The submission elides two different states of mind.

By its nature, a “forecast” is a “conjecture”: it “admits” that the “actuality may differ” from
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15.

it.2 By contrast, an “expectation” that something will “be” the case has a “degree of
certainty”: it at least connotes that this is regarded as “likely to happen”.? Any reasonable
person with some experience of business would be shocked if a company’s earnings
happened to be the “single number” it was forecasting; he or she certainly would not think
the company expected this as the likely outcome. To bridge this gap between forecasts and
expectations, Cosette introduces the concept of a “best expectation”, which suggests a
range of expectations with one figure being optimal according to some unspecified metric.
Had Cosette used this term below, it would have needed to identify that metric, and its
witnesses could have been cross-examined about what they understood by a “best
expectation”. But, in reality, Cosette recognised from opening that its case was put based

on a point forecast, and not a range.

Cosette’s new case is not assisted by reference to the “surrounding context”, including
earlier EBITDA forecasts of US$48.1 million in the FY25 Budget and A$71.3 million in
the FY25 349 as well as references to EBITDA being ahead of forecast in the December
CFO report: cf AS [10]. That context only served to confirm that the EBITDA forecast for
FY25 was subject to regular revision and so not “expected” to “be” the figure on the cover
page of any given paper [see also, eg, PJ [452]; Blue 3/660 referring to a “$25m” revision
to forecast in November 2023]. The surrounding context only reinforces the implausibility

of the pleaded representation; it does not supply any warrant to qualify that representation.

Nor is Cosette’s new case assisted by reference to the meeting on 17 February 2025: cf
AS [13]-[14]. Its case as pleaded was that the representation arose from the uploading of
the FY25 6+6 after that meeting; the pleading did not refer to anything presented or said
at the meeting: AXCS [36]-[42], [133] [Red 1/38-9, 88]. In any event, the material
presented there included the “Bridge” and other sections showing revisions of forecasts
between the FY25 3+6 and 6+6, as recorded in file notes including that circulated within
Avista, one of the two funds that own Cosette [Blue 6/2166-7, 2171-5]. Mayne’s CEO,
Mr O’Brien, denied saying “we are going to meet or beat” the FY25 HI results; his best
recollection was that he said words to the effect of “we should deliver on the forecast”.*

And, as the primary judge accepted, Mayne’s CFO, Mr Gray, denied saying he was
“confident that Mayne Pharma would meet the FY25 6+6 EBITDA forecast of

The Village Building Co Ltd v Airservices Australia (2007) 241 ALR 685 at [75]-[76], [79] per Rares J and on
appeal (2008) 170 FCR 147 at [88] per Branson J; Bell Resources Ltd v Broken Hill Pty Co Ltd [1986] FCA 208
at 32 per Smithers J.

Tourprint International Pty Ltd (In lig) v Bott (1999) 32 ACSR 201 at [67] per Austin J; Carrier Air Conditioning
Pty Ltd v Kurda (1993) 11 ACSR 247 at 250 per Debelle J (Cox and Duggan JJ agreeing).

See Blue 1/196S-197F, cf 84T-85F (Mr Casten’s evidence attributing that statement to Mr O’Brien).

5
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18.

$69.8 million” and noted that, based on the “volatility” of Mayne’s business, he invariably
does not express “confidence” in achieving a forecast: PJ [146]-[147].°> He only recalled
saying words to the effect of “[s/itting here today, 1 see no reason why we would not
achieve the 69.8” [Blue 1/147 [228]]. Those suitably qualified statements, made by two
executives to their opposite numbers, only indicated a view that the forecast EBITDA was
achievable; they did not give cause to read the forecast paper as implying some “best

expectation” about approximate EBITDA.

Finally, Cosette is not assisted by its plea that Mayne failed to “correct, modify, qualify or
contradict” the FY25 EBITDA Representation, which assumed that pleaded representation
was made in the first place when it plainly was not: cf AXCS [134] [Red 1/88]; AS [7].

Representation not as to “future matter” (appeal ground 2)

After seeking to argue that Mayne’s forecast represented its “best expectation”, Cosette
then submits that the language in the 6+6 and at the 17 February meeting was not “limited”
to Mayne’s “state of mind”, so the representation was “with respect to a future matter”:
AS [13], cf [20]. Cosette calls in aid authority that “[r]epresentations in the nature of
forecasts, which necessarily carry with them an indication of a state of mind, are capable
of being representations with respect to future matters”: AS [18]. Yet, here, an indication
about Mayne’s state of mind was not just “carried with” the alleged representation: it was the
alleged representation. On the case now sought to be advanced, Mayne is only said to have
represented that its “best expectation” was that EBITDA would be “in the order of” a
figure. Whether Mayne held such an “expectation” is not something that would “only
transpire in the future”; it was “capable of being proven to be true or false” when the
alleged representation was made: cf AS [18]. This representation is also far removed from
the representations as to future matters in the cases cited by Cosette, which were to the
effect that products “had a high revenue and profit potential”, that a company “would

improve its business performance”, that a buyer “would not have any problems” with a

product, and that a creditor “would be repaid”.®

Mayne’s reasonable grounds (appeal grounds 3 to 5)
Even if the new representation was one as to future matters, the question would not be
“whether Mayne had reasonable grounds to expect” a particular result: cf AS [29]. The

question posed by s 4(2) of the ACL and its equivalents would be whether Mayne had

See Blue 1/147H-K, cf 84R (Mr Casten’s evidence attributing that statement to Mr Gray).

Digi-Tech Australia Ltd v Brand [2004] NSWCA 58 at [48] (not reported in (2004) ATPR (Digest) 446-248);
Willett v Thomas [2012] NSWCA 97 at [100(m), (0), (u)]; Doppstadt Australia Pty Ltd v Lovick & Son
Developments Pty Ltd [2014] NSWCA 158 at [167]; Lin v Zheng (2023) 379 FLR 164 at [39]

6
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reasonable grounds for “making the representation”: that is, for representing that its “best
expectation” was that underlying EBITDA would be “in the order of” $69.8 million.
Mr Gray gave unchallenged evidence that the figure for “EBITDA” on the cover page of
his quarterly forecast papers represented his “reasonable estimate of the underlying
EBITDA for the period being forecasted within a range of possibilities” [Blue 1/130
[138]]. It has never been suggested, let alone pleaded or put to Mr Gray or Mr O’Brien,
that either of them misrepresented his own state of mind or that Mayne had some other,
better forecast for underlying EBITDA in FY25. To the contrary, Cosette invites a finding
that its new representation was made on the basis that this finding is “consistent with” the
evidence of Mr O’Brien and Mr Gray: AS [9], [14]. If the evidence of Mayne’s witnesses
supports a finding that Mayne made some representation about its state of mind, it must

necessarily provide reasonable grounds for making that same representation.

Even if the question was whether Mayne had reasonable grounds for a “best expectation”
of underlying EBITDA “in the order of” $69.8 million, this would be answered in the
affirmative based on unchallenged findings addressing Mayne’s forecasting process and

rejecting the attack on that process as pleaded and sought to be proved by Cosette.

As Black J noted, Mr Gray’s affidavit outlined the steps taken by Mayne in forecasting and
“explained the basis on which he considered those steps gave rise to a robust forecasting
process” and then “specifically addressed the preparation of the FY25 6+6: PJ [40].7
While Mr Gray was “cross-examined at substantial length and as to matters of considerable
detail”, Black J ultimately had “no hesitation in accepting his evidence across the range of
matters as to which he gave evidence”: PJ [41], [58]. Indeed, his Honour found the cross-
examination “largely supported the accuracy of Mr Gray’s explanation of [Mayne’s]
financial and forecasting processes” and specifically accepted Mr Gray’s evidence to the

effect that the process behind the FY25 6+6 was “robust: PJ [42], [133].

Cosette’s pleaded case that Mayne lacked “reasonable grounds” was particularised by
reference to its alternative claim that the FY25 6+6 as part of the “Due Diligence Material”
was not “collated and prepared” with “reasonable care” in breach of a warranty in the SID:
AXCS [137] read with [117]-[121] [Red 1/66-71, 89]. That claim, which is not re-agitated
on appeal, rested on particulars alleging that Mayne had a build-up of channel inventory
and that its daily shipments in mid-February were “behind the pace” needed to meet the

FY25 6+6 forecast based on a report from Mr Meyers, a CFO in the pharmaceuticals

7

See Blue 1/121-137 [97]-[176].
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24.

industry: AXCS [118()]; PJ[355]-[365] [Red 1/69, 2/300-5]. But Mr Meyers ultimately
accepted in cross-examination that he could not say Mayne’s channel inventory in mid-
February 2025 was significantly higher than usual relative to demand for its key products:
PJ[361].%8 And Black J accepted that there were several difficulties with Mr Meyers’
“pace” analysis, including that it was “not customary for good reason” given volatility in
shipments and that it “significantly changed” in cross-examination from a “straightforward
calculation of daily average shipment rates” to an analysis involving a “wide range of other
materials” which was “highly subjective” and “inconsistent” with the “limited analysis” in

his report: PJ [362], [368].°

None of these findings are challenged in Cosette’s notice of appeal or submissions. The
findings establish that the FY25 6+6 was the product of a forecasting process which was
regarded as “robust” by Mayne’s CFO, for reasons set out at length in his affidavit, tested
at length in cross-examination, and not successfully impugned by the evidence of
Mr Meyers. These findings also answer the submissions now made by Cosette (without

reference to Mr Meyers), which boil down to four points.

The first is that the forecast required Mayne to achieve an EBITDA over the next five
months that was 160% of what had been achieved in the first seven months: AS [3], [28],
[29], [31]. This statistic is stated and repeated as if there were some percentage threshold
above which this Court would disregard Mr Gray’s evidence and find that Mayne’s forecast
must lack reasonable grounds. Yet it was never put to Mr Gray that the balance of earnings
between the first seven and remaining five months somehow invalidated the forecasting
process. And his unchallenged evidence about the upward trend in demand for Mayne’s

key products (see [27] below) would answer such a suggestion anyway.

The second point is that Mayne’s shortfall in sales and EBITDA for January 2025 was
greater when compared with draft spreadsheets used in generating the FY25 6+6 before
Mayne decided to reduce the sales forecast for January and increase the forecasts for later
months: AS [30], [36]-[45]. This point is not only unpleaded but inconsistent with
Cosette’s pleaded case, which relied on an EBITDA shortfall of $845,000 against the final
version of the forecast: AXCS [118(a)] [Red 1/68]. Cosette identified the shift between the
draft spreadsheets and the final version prior to the hearing of a discovery application in

July 2025 at which Black J noted the limited scope of the pleaded case [Supp Black 30.1-

8

9

See Black 3/1145.14-17 (Annovera), 1146.19-22 (Imvexxy), 1147.9-11 (Bijuva), 1148.23-27 (Rhofade),
1149.12-19 (Doryx), 1168.23-26 (Nextstellis).
See Black 3/1156.42-1164.21 (applying the “pace” analysis to an earlier period).

8
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32.33].!1% But Cosette chose not to add any allegations about the shift when it amended in
August 2025. His Honour relied on the express pleading of the figure in the final forecast
when rejecting parts of a report of Mr Meyers purportedly in reply analysing the earlier
spreadsheets [Black 3/1131.47-1132.9]. And that ruling is not challenged on appeal.

Further, contrary to an assertion by Cosette (AS [44]), the shift was described in Mr Gray’s
affidavit, over two whole sections. Section E.6 explained that Mayne’s forecasting process
may take longer than a month, so that sales data from another month may be available
before a forecast is “locked”, but Mayne has sometimes maintained the overall unit forecast
for the fiscal year and amended the distribution between months, for various reasons then
set out at length [Blue 1/127-30]. Section F.3 explained the decision to do this for the
FY25 6+6 at a management review on 27 January 2025 about which Mr Gray was cross-
examined, at length [Blue 1/132-4]: PJ [120]-[121]. In that cross-examination, Mr Gray
rejected the proposition that the shift increased the likelihood of a “miss” in later months
by noting the continued demand for Mayne’s products, which Black J saw as “reasonably
founded”: PJ [50] [Red 2/188]. In any event, Black J accepted Mr Gray’s evidence that
the shift was not “material” given the “miss” in January before the shift was only about
2.5% of the total units for the year: PJ [48]-[49], [148]-[149].!! That fact alone may

explain why Cosette never relied on this point in its pleading.

The third point is that the “run rate” of sales (units shipped) in the first half of February
2025 was not on track with the FY25 6+6: AS [31], [46]. This point assumes that the run
rate or “pace” of shipments part-way through a month is a sound basis to evaluate a
forecast, which is wrong for the reasons given in rejecting Mr Meyers’ pace analysis:
PJ [362], [368].'? The point was also squarely answered by Mr Gray’s evidence—which
Black J accepted—that Mayne’s “shipping patterns don’t follow a run rate” as they are
“very volatile” and, further, “[IJower shipments earlier in the month in the face of
continued demand” (prescriptions dispensed) indicate a likely “acceleration” of shipments
to “fill the demand” later in the month: PJ [51] . That proposition is inherently rational and

is not invalidated by ex-post analysis demonstrating a reduction in demand for the month.

In that respect, Mr Gray emphasised in his affidavit and cross-examination that Mayne’s
forecasts were based on “trends” in demand, not isolated data points: PJ [53], [120]-[121].

Thus, he candidly accepted that certain shipment and demand data from FY25 or the first

See also In the matter of Mayne Pharma Group Limited [2025] NSWSC 792 at [13].

See Black 3/1075.26-43.

See also Blue 1/113-116, 128-130 [55]-[66], [128]-[136] in relation to the significance of adjustments made to
sales revenue to calculate EBITDA.
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half of February did not necessarily support his forecasts, but he explained (i) that “at least
two years’ worth of data” are needed to “establish a trend line”; (ii) that an “outlier” is
“discounted” in “mathematical modelling”; and (iii) that his conclusion from the data was
that demand “continued at a rate higher” than shipments [Black 3/1053.6-1055.20, 1089.2-
1092.23]. Cosette dismisses this evidence about demand growth as not being supported by
any “contemporaneous evidence recording demand data or trends”: AS [46]. Given
Black J had “no hesitation” accepting Mr Gray’s testimony, the evidence did not need
corroboration: PJ [58]. In any event, his affidavit exhibited the demand data for Mayne’s
products in FY25 and even depicted the trend in prescriptions for Mayne’s “flagship
product”, Nextstellis [Blue 1/118M, 141, 143, 162M].

The fourth point is that Mayne did not establish why it underperformed against the FY25
6+6 apart from Mr Gray’s evidence attributing this to changes in Mayne’s sales team: AS
[33]-[35]. His evidence was that, after February 2025, Mayne “tried mathematically to
prove or disprove” the cause by looking at “a number of hypotheses” and this was the
“only hypothesis left” that they had “not been able to disprove” after having “exhausted”
the methods they had [Black 3/1021.28-1023.35]. That evidence provided ample basis to
find, as Black J did, that the sales force changes were the “likely, but not certain, answer”
to why Mayne underperformed: PJ [165]. The references to weak demand in documents
prepared in March and April 2025 identify the effect of those changes, not some “different
explanation”: cf AS [35]. And this whole point goes nowhere absent any evidence that

Mayne could have identified the cause of the underperformance before the SID was signed.

Cosette’s inability to establish causation of loss or damage (appeal ground 6)

In any event, Cosette’s claim for rescission of the SID ultimately depends on proof that it
executed that deed because of the alleged representation, which is now put in terms of a
“best expectation” that EBITDA would be “in the order of” $69.8 million. While Black J
found it unnecessary to determine whether Cosette relied on the representation as pleaded
(PJ [455]), findings made by his Honour and not challenged on appeal undermine any

attempt to establish reliance on Cosette’s new representation.

For a start, Black J made adverse findings about the credit of each of Cosette’s witnesses
who gave express evidence of reliance, Mr Saraf, Mr Burgstahler and Mr Casten: PJ [11]-
[13], [15], [17], [172], [175], [177]. The most that Cosette can say about these witnesses
is that his Honour did not reject certain, specific aspects of their evidence: AS [62]. That
is unsurprising given the adverse credit findings and rejection of the claim at an anterior

point. But the fact remains that his Honour did not accept the aspects of their evidence

10



31.

32.

33.

34.

now relied on, and this Court could not do so in the face of his Honour’s credit findings.

As Black J identified (PJ [179]), the reliance evidence of Cosette’s three witnesses also
“turns on its premises”. So too do the assertions made by Cosette on appeal about what it
would have done but for the alleged representation “as a matter of objective analysis”: AS
[54], [55]. On Black J’s findings, the premises for Cosette’s evidence on reliance and

submissions on appeal cannot be made out.

One premise, common to all three witnesses (and AS [54]-[55]), was that there was “no
real chance” of Mayne meeting its 6+6 forecast. Mr Saraf and Mr Burgstahler said, in
effect, that they would not have supported entry into the SID on 20 February 2025 had they
known this to be the case, and Mr Casten said he would have “raised a red flag” with
Mr Saraf and the Board: PJ [172], [175], [176]. Yet Cosette never came close to proving
that, as at the date of the SID (or any earlier point), Mayne had “no real chance” of meeting

its 6+6 EBITDA forecast (see PJ [174]), and no attempt is made to establish this on appeal.

Another premise, common to Mr Saraf’s and Mr Burgstahler’s evidence (and AS [54]-
[55]), was that Mayne’s sales performance was “well behind” forecast for January and
February 2025: PJ [172], [177]. This was not established in the case of January 2025,
where the shortfall against the EBITDA figure in the 6+6 was only $845,000: PJ [41],
[146], [148]. Cosette’s only complaint about this is that the actual performance was worse
compared to an unpleaded draft spreadsheet used in preparing the 6+6 (see [24] above).
But draft materials of that kind were never requested by or provided to Mr Saraf or anyone
else from Cosette. As for February 2025, the month was not yet complete when the SID
was entered into, and Black J found that Mayne’s run-rate for shipped units as at mid-

February did not indicate the forecast for the month was likely unachievable: PJ [51]-[52].

A further premise of Mr Casten’s evidence was slightly different. He said he would have
raised a red flag had he known Mayne’s actual revenue and sales performance for January
and February 2025 (as opposed to any supposed shortfall from forecast for those months):
J[175]. Black J never accepted that evidence, which faces several problems including
(i) Mr Casten’s poor credit; (ii) the fact that the February results did not exist yet, because
it was mid-month; and (iii) the fact that Mayne’s January results were provided to Cosette
and reviewed by its advisers and Avista before the SID was signed, without any issue being
raised: PJ [17], [152], [168]-[170], [174]-[175], [179]. There was also a dispute below,
which Black J did not need to resolve, as to whether Mr Casten had even asked to be given

Mayne’s actual January results, before entry into the SID: J [152].
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38.

The final premise in the reliance evidence was Mr Burgstahler’s alone. In addition to the
premises mentioned above, he said he would not have supported entry into the SID if he
had been told Mayne did not have reasonable prospects of meeting its 5-year forecast or
3+9 forecast: PJ [177]. This evidence was simply incoherent. The EBITDA figure in the
executive summary to the FY25 6+6 (A$69.8M) was already lower than the figure in the
3+9 (A$71.3M) and Mayne’s earlier 5-year forecast (US$55M/~A$83-87M).

The varied premises of Cosette’s evidence on reliance only serve to illustrate the variety
of considerations that could have affected its decision-making about whether to enter into
the SID. This underscores the problem that none of Cosette’s witnesses gave evidence that
he would have acted differently if Mayne had not represented a “best expectation” of
underlying EBITDA over FY25 as a whole “in the order of” $69.8 million. In the absence
of any evidence from a witness of credit based on that premise, Cosette cannot establish
reliance on the representation as now raised on appeal. The gap cannot be filled using its

internal documents, which are also not based on that premise: cf AS [55].

What the documents do show is that Cosette and its advisers prepared their own valuation
models based on their own forecasts largely not using information provided by Mayne:
PJ [12]. An early iteration of Cosette’s valuation model made more optimistic assumptions
as to revenue and EBITDA than Mayne’s own forecast: J [80]. Mr Casten was not satisfied
with this and, being sceptical about information from Mayne,'* he thought Cosette needed
to “vet” the assumptions, which led to McKinsey being engaged: PJ [80], [85], [100].
McKinsey then built its own revenue forecasts for relevant products of Mayne from the
ground up using “US Census Bureau data, expert interviews, IQVIA data, industry
benchmarks, McKinsey’s ‘desktop research’, and data in the VDR”: J[108], [195].
McKinsey’s forecasts ended up being much lower than Cosette’s earlier forecasts
(PJ [108]); and Mr Casten took this as vindicating his earlier “comments” about Cosette’s
“modelling VS Sell side modelling assumptions” on the basis that McKinsey had stated
Mayne’s “projections” were “way overstated” [Blue 5/1619-1621]: PJ [108]. McKinsey’s

revenue forecasts were then used as the basis for Cosette’s own modelling: PJ [195].

By the time the SID was signed, Cosette had two valuation models. One was a “Seller’s
Model” created by Cosette’s advisers, which was not based on the FY25 6+6 but instead
used a “combination” of Mayne’s 5-year forecast and “extrapolation” from a “topline

forecast” in a PDF created by Mayne’s advisers, Jefferies: PJ [193]-[194]. Importantly,

13

See PJ [17], [75]-[76], [80]-[82], [90]-[92], [104]-[106], [186]-[188]
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40.

although the figure for FY25 EBITDA was greater in Mayne’s 5-year forecast than in its
FY25 349 and 6+6, this “Seller’s Model” forecast EBITDA for FY25 of only US$38M
(A$59.7M). Black J noted that it appeared “Cosette’s ‘sell-side’ case was not modified
after the revisions between the 5-year Forecast and the FY25 3+9 Forecast, or after the
FY25 6+6 Forecast was received, likely because Cosette did not consider those forecasts
to be particularly relevant to the sophisticated and longer term assessment that it was
making of [Mayne’s] value”: PJ [194]. The other valuation model was Cosette’s “final BD
Model”, which had three cases: the “Crown” (Cosette) Upside, Base and Downside cases.
These were based on McKinsey’s revenue forecasts and projected FY25 EBITDA of
US$29 million, US$28 million and US19 million, respectively: PJ [195]. The Crown Base
Case (US$28M/A$44M) was later described as the “Deal Model”, and it was the final
model given to Cosette’s debt financier, Hayfin: PJ [195].

No Cosette witness gave evidence about these models in any detail: PJ [14]. What is more,
no witness explained how (if at all) any EBITDA “expectation” in Mayne’s FY25 6+6
figured in Cosette’s modelling, in circumstances where (i) Cosette’s own revenue forecasts

(13

had been built from the ground up by McKinsey; (ii) even Cosette’s “sell-side” model was
not revised to accommodate Mayne’s quarterly forecasts when received; and (iii) Mayne
had disclosed a “cash flow by month” spreadsheet for FY25 to Cosette, which could use
this to calculate the EBITDA required for February to June to meet the FY25 6+6 forecast.
Much is sought to be made of the fact that Cosette and Avista personnel were still interested
in receiving the 6+6 board paper: AS [56]-[57]. But the evidence does not suggest they
placed any weight on the figure for EBITDA in the executive summary rather than the data
that underlay and surrounded that top-line figure, and doubtless fed into Cosette’s own
models.'* Much is also sought to be made of the adverse reactions by Cosette’s witnesses
to Mayne’s later performance: AS [59]-[60]. But in each case the individual was
confronted not with a revision of Mayne’s 6+6 forecast, but with new hard data: Mayne’s
actual results first for February 2025 then March 2025.1> Those reactions do not establish

earlier reliance on a representation about Mayne’s “expectation”, nor why Cosette later

attempted to exit the SID following its first MAC notice on 17 May 2025: cf AS [62].

Ultimately, Cosette was a large, sophisticated and well-advised firm contemplating a share

purchase of Mayne for some A$615 million after many months of due diligence. The

See, eg, PJ [139]-[143] and Avista’s and Jefferies’ file notes of the 17 February 2025 meeting where the 6+6
Forecast paper was discussed [Blue 6/2171-6], PJ [160], [Blue 6/2166-70].

See PJ [214] (Mr Casten) and Blue 1/11J-P, cf PJ [226] (Mr Burgstahler), both reacting to the change in Mayne’s
actual performance in Q3 2025 compared to H1 2025.
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42.

43.

documentary record suggests that it placed little, if any, stock in Mayne’s expectations
about EBITDA in FY25, even if it was interested in the data underlying Mayne’s forecast
and Mayne’s actual results as they became available. Having failed to adduce credible
evidence of reliance, Cosette now invites this Court to speculate about how it would have
reacted to “a revelation that Mayne was likely to fall well short of its forecast for FY25
EBITDA”: AS [63]. This Court should not entertain this speculation, which is still not
premised on the representation as pleaded or rewritten on appeal. Any speculation would
not be in Cosette’s favour anyway: its McKinsey-derived “Base Case” for EBITDA of
US$28 million (A$44 million) before synergies yielded a valuation range of A$6.70-$8.25
per share according to its “latest valuation materials” by 11 December 2024 [Blue 5/1933,
1937]: J [113]. This suggests the investment thesis for an acquisition of Mayne at A$7.40
per share was supportable on a much lower EBITDA forecast than A$69.8 million.

It follows that Cosette cannot establish that any representation as alleged caused its entry
into the SID, let alone that it suffered “loss or damage” by that decision, which it only
seeks to demonstrate by pointing to insubstantial fees incurred “in contemplation of the

SID” and not by proving the true value of Mayne: AS [64].

Claim of Mayne Material Adverse Change (appeal grounds 7 to 8)

Cosette’s failure to satisfy quantitative threshold (appeal grounds 7(a)—(g) and 8)

On its MAC claim, Cosette had to prove that the so-called “Q3 Sales Performance Matters”
in its pleading constituted one or more “events, occurrences, changes, circumstances or
matters” that had or were reasonably expected to have the “effect” of diminishing Mayne’s
consolidated “Maintainable EBITDA” over a 12-month period by at least A$10.76 million
[see Blue 6/2285]. To that end, it relied on evidence of Ms Friend, an accountant, that a
“shortfall in gross margins” (net revenue less cost of goods sold) against the FY25 6+6
reduced “underlying EBITDA” by A$11,619,000 [Blue 2/512]. But it was ultimately
common ground between Ms Friend and Mayne’s accounting expert, Ms Wright, that the
reduction to Maintainable EBITDA was only $8,618,000 applying the USD/AUD rate
specified in the SID and excluding a one-off adjustment to the “co-pay pipeline” for the
product “Doryx” [Blue 2/549, 566-74, 621-3, 633-8, 6/2283T]: PJ [290]-[296].

As Black J observed, Cosette then “sought to depart from the matters addressed by the
expert evidence” in closing by relying on Mayne’s forecasts as establishing what would
have happened in the counterfactual: PJ [297]. The approach was in tension with Cosette’s

simultaneous claim that Mayne’s forecasting was not only wrong but lacked reasonable
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45.
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basis.!¢ In any event, Black J rejected this approach: first, because it treated “a single point
in the forecast as establishing the likely actual result on the balance of probabilities”; and,
secondly, because it did not isolate the effect of the “Q3 FY25 Sales Performance Matters”
as opposed to “other economic developments”: PJ [298]. Cosette impugns the first reason
by asserting without explanation that the words “reasonably expected” meant that it did
not need to prove a counterfactual on the balance of probabilities, contrary to authority it
cited below: AS [67]-[70]."7 But this goes nowhere given there is no appeal against the

second reason, which was independently sufficient and plainly right.

Cosette was also driven to contend in closing that the “most accurate measure” of the
reduction to Maintainable EBITDA was not the corrected figure agreed between the
accounting experts but rather Ms Friend’s figure for “Gross Margin less Product Opex” of
$12,354,000 [Black 1/295]. In support of this, Cosette submitted that “Division OPEX
Savings” and “Other OPEX Savings” should not be deducted in calculating the reduction to
Maintainable EBITDA because neither type of OPEX had a “direct” relationship to gross
margin [Black 1/296]. As Black J noted (PJ[299]), however, the contention was
“unsupported” by the evidence of Ms Friend, whose reply report concluded that she did
“not have sufficient information” to calculate the OPEX savings “directly related to the
gross margin shortfalls for 3Q25” [Blue 2/637]. His Honour rejected the contention as “a
matter that could only properly be determined by an adequate analysis in expert evidence

directed to assumed facts that were then established”: PJ [299].

Cosette does not identify any error in that finding but seeks to reagitate the contention on
the basis that “a causal relationship between poor sales and other OPEX savings was not
established”: AS [71]-[73]. But this reverses the onus of proof: PJ [6]. It ignores the fact
that both experts calculated the reduction to Maintainable EBITDA after subtracting
Division and Other OPEX Savings. And it is not open given the contention was not
pleaded, particularised, raised in any of Ms Friend’s reports in chief, submitted in opening,

or put to Ms Wright in cross-examination [see Black 3/1201.41-1206.9].

No “event, occurrence, change, circumstance or matter” (contention ground 1)
Properly analysed, however, the MAC claim failed at an anterior point. As Black J held, a
change in forecast or failure to meet forecast is not in itself an “event, occurrence, change,

circumstance or matter”” and, even if it was, it could not have any diminishing “effect” on

16
17

See Black 1/14S-15D, 4/1285.20-26, 1356.12-22.
cf Brazil 1 Fundo De Investimento Em Participacoes Multistrategia v Sibanye BM Brazil (Pty) Ltd [2024]
EWHC 2566 (Comm) [cited in Black 1/199] at [245] per Butcher J, quoted in PJ [268]-[270] [Red 2/263-4].
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Mayne’s EBITDA: PJ [265]-[267], [274]."® That must be so because Mayne’s predictions
about future earnings could not materially affect the earnings it actually generated in the
real world. Black J nevertheless accepted that an “occurrence, change, circumstance or
matter” arose by March 2025 “in respect of weak underlying demand” and “at least a
circumstance” arose “as to poor actual sales and earnings”: PJ [284]. Yet the adjectives
“weak” and “poor” from Cosette’s pleading only make sense relative to some benchmark
levels of “demand”, “sales” and “earnings”. The only benchmark in the evidence relied
on for the finding was Mayne’s own forecasts, in particular the FY25 6+6: PJ [279]-[283].
His Honour thus could and should have rejected the claim on the simple basis that “weak”

demand and “poor” sales and earnings relative to forecast could not constitute a MAC.

Not “over” 12-month period (contention ground 2)

Even though the “weak” demand and “poor” sales and earnings were only alleged and
found to have arisen by March 2025, Cosette pleaded that these had the requisite effect
“over” a 12-month period starting nine months earlier, namely FY25. Black J assumed,
without deciding, that Cosette could do this on the proper construction of the MAC
definition (in circumstances where the claim otherwise failed): PJ [286]. It could not, for
the reasons identified by Mayne below [Black 1/29J-30T]. First, an “event” or the like
can only have an effect “over” a period starting at or after it. Secondly, the ability to select
an earlier period would lead to capricious results where an “event” caused an initial fall in
EBITDA but then a later rise. Thirdly, the whole purpose of a MAC clause is to provide a

“backstop” against the occurrence of events with a “durationally-significant” impact.'’

Cosette’s elections to affirm the SID (appeal ground 7(h)—(i); contention grounds 3—4)

In any event, affirmation by election provides a complete answer to Cosette’s appeal. It
led to the “extinction” of any right to terminate the SID based upon a MAC,* and it
provides a strong discretionary reason why the Court would refuse statutory relief on the
claim for misleading or deceptive conduct,’! even if Cosette was otherwise successful on

its grounds seeking to agitate one or both claims.

Cosette was found to have affirmed the SID in two ways, (PJ [458]-[507]): first, by
entering into a deed of amendment on 1 April 2025, by which it agreed that the SID (as

See also Mayne’s submissions below [Black 1/240-28P].

9" Inre IBP, Inc Shareholders Litigation, 789 A.2d 14 at 68 per Strine J (Del. Ch. 2001).
20 Allianz Australia Insurance Ltd v Delor Vue Apartments CTS 39788 [2022] HCA 38; 277 CLR 445 at [51] (Kiefel

CJ, Edelman, Steward and Gleeson JJ). Hence why the appellant must overcome the findings of affirmation in

NOA, grounds 7(h) and 7(i) [Red 2/374-5].
2L JAD International Pty Ltd v International Trucks Australia Ltd (1994) 50 FCR 378 at 380 per Keely, Hill and

Drummond JJ and Bullabidgee Pty Ltd v McClearly [2010] NSWSC 145 at [57] per Brereton J, cited in Black
2/488W.
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amended) was and continued to be “in full force and effect”’; and secondly by participating
in the lead-up to, and at, the first court hearing concerning the scheme on 15 May 2025,
including by providing and verifying certain “Cosette Information” in the scheme booklet.
That information stated, in substance, (i) that there was no reason to believe that a MAC
had occurred or would occur by the time of the second court hearing; and (ii) that there
were no further material matters relevant to scheme sharcholders, in relation to Cosette,

that had not been disclosed in the scheme booklet.

On appeal, Cosette argues that it lacked knowledge of facts entitling it to terminate at the
time of the deed of amendment and that, whilst it had sufficient knowledge by the time of
the second court date, its acts were equivocal for the purposes of the law on affirmation

(see PJ [458]-[464]). Neither argument has substance on the findings made by Black J.

Knowledge by the deed of amendment

As detailed above, Cosette’s claims of a MAC and misleading or deceptive conduct relate
to underperformance in FY25 Q3 compared to 6+6, most of which came in February 2025.
By 26 March 2025, Cosette had been provided with Mayne’s “CFO Report Feb FY25”,
which recorded that underlying EBITDA for February was behind forecast by $11,287,000
and that, “on a year-to-date (YTD) basis, underlying EBITDA [was] behind budget by
$13.3 million and $12.1 million behind forecast”: PJ [210]. Those results in February were
important to Cosette’s pleaded MAC claim: AXCS [48]-[49] [Red 1/40]. They are even
more to Cosette’s MAC claim on appeal, which seeks to rely on the shortfall against
forecast to overcome the consensus between the accounting experts addressed above. The
potential significance of the report was obvious to Cosette at the time. Its CEO, Mr Saraf,
gave evidence that in late March 2025 he told Mayne’s CEO, Mr O’Brien, “this is a fucking
problem” and even raised the prospect of it constituting a MAC: PJ [212]-[214].

Thus, by the time Cosette came to execute the deed of amendment, it knew Mayne was
behind forecast by more than $10.76 million and considered that this may have given it a
right to terminate based on a MAC. Yet, instead of seeking to terminate, Cosette executed
the deed of amendment, thereby agreeing that the SID “as amended” was and continued to
be “in full force and effect” [Blue 9/3316]. This conduct, which left the SID “standing,

subject to alteration”,?> was a paradigm example of unequivocal conduct,” especially

22

23

Federal Commissioner of Taxation v Sara Lee Household & Body Care (Aust) Pty Ltd (2000) 201 CLR 520 at
[22] per Gleeson CJ, Gaudron, McHugh and Hayne JJ.

Compagnia Tirrena di Assicurazioni v Grand Union Insurance Co Ltd [1991] 2 Lloyd’s Rep 143 at 149 per
Waller J.
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where Cosette knew of the alleged right to terminate as well as facts underlying it.2*

Cosette now suggests that it had insufficient knowledge because it was only provided the
March CFO Report on 16 April 2025 and the FY25 9+3 on 22 April 2025: AS [77]. In
doing so, it does not identify any specific fact revealed by either report of significance to
its MAC claim (or statutory claim). In any event, an affirming party need not know the
full circumstances giving rise to its right to terminate; the party only needs to have
“information from which the decisive fact was a clear if not necessary inference”.?> Thus,
even in a case of fraud, a party need not “know all the incidents of [the] fraud before he
deprives himself of the right of rescinding”. 2® Consistently with this approach, a party
who elects to affirm after learning of the untruth of one misrepresentation is precluded

from relying on a second misrepresentation that is closely interconnected with the first.?”

Cosette also raises a further point, that executing the Amending Deed could not have been
an election because, prior to Cosette terminating the SID for a MAC, it was required to
provide a notice, after which a period of negotiation was to take place, and only then could
a right to terminate arise: AS [79]. This contention was not raised below, but it does not
assist Cosette. Executing the amending deed was equally inconsistent with Cosette
retaining a right to issue the MAC notice itself which was a precondition to the exercise of
a right to terminate. The notice provisions which Cosette now points to on appeal only
apply if there had, in fact, been a breach or non-satisfaction of a condition precedent which
has not been waived. If Cosette elected to affirm the SID, it would not have been entitled

to issue the notice, nor entitled to proceed to terminate after the period of negotiation.

Unequivocal conduct prior to and at first court hearing

The primary judge found that Cosette elected to affirm the SID by the steps it took in the
lead-up to and at the first court hearing on 15 May 2025. In essence, Cosette contributed
“bidder information” to the scheme booklet to be dispatched to Mayne’s shareholders —
and verified that information on affidavit. The information Cosette provided and verified
was only consistent with the SID remaining on foot. At the first court hearing, Cosette
then supported orders for the dispatch of the scheme booklet containing that information

to Mayne’s shareholders.

There was no dispute that Cosette had sufficient knowledge to elect by this time. Cosette’s

24
25

26
27

Sargent v ASL Development (1974) 131 CLR 634 at 644 per Stephen J (McTiernan ACJ agreeing).

Elder’s Trustee & Executor Co Ltd v Commonwealth Homes & Investment Co Ltd (1941) 65 CLR 603 at 617
per Rich ACJ, Dixon and McTiernan JJ.

Campbell v Fleming (1834) 1 Ad & E 40 at 41-42 per Lord Denman CJ; 110 ER 1122.

Evans v Benson & Co [1961] WAR 12.
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sole point on appeal is that its conduct was not unequivocal because it was required, under
the SID, to take those steps and the mere performance of an obligation under an agreement
will not necessarily be unequivocal in nature: AS [82]-[83]. This fails to grapple with the
primary judge’s findings. Cosette was not found to have affirmed the SID merely by
providing standard bidder information, verifying this information and being represented at
the first court hearing. It affirmed the SID essentially because of the nature of two

statements it chose to include in the bidder information and verify on affidavit.

First, the bidder information stated that Cosette was not “aware of any reason why the
conditions to [its] Debt Financing would not be satisfied to enable the facilities to be drawn
down for the purpose of funding the Scheme Consideration” [Blue 10/3912]: PJ [495].
Those conditions included that there was “no occurrence of a Mayne Material Adverse
Change” between 20 February 2025 and 8.00am on the Second Court Date where “Mayne
Material Adverse Change” had the same meaning as in the SID [Blue 10/3912, 3944]].
Cosette thus made a positive representation to Mayne, the Court and ultimately Mayne’s
shareholders of its position that no MAC had occurred or was expected to occur which

would prevent completion. That verified statement was unequivocal in nature.

Secondly, the bidder information stated that there was “no information as to the Cosette
Group or its intentions regarding Mayne” that was “material” to a Mayne shareholder in
deciding whether to vote for the scheme and “within the knowledge of any director of
Cosette or Cosette Sub as at the date of this scheme booklet” but not disclosed in section
8 or previously to those shareholders: PJ [496]. If Cosette was intending to reserve a right
to terminate based on underperformance over earlier months, the statement would have
been misleading or, at best, incomplete, because no such reservation had been disclosed.
This would have been inconsistent with the affidavit by Cosette’s General Counsel, Dr
Ilin-Schneider, verifying the bidder information on its behalf to satisfy the Court the

scheme booklet information was not misleading or incomplete: PJ [491], [498].28

At the first Court hearing on 15 May 2025, Cosette allowed this affidavit to be read without
qualification and supported the orders Mayne sought for the dispatch of the scheme
booklet, which included the bidder information, to Mayne’s shareholders: PJ [499]-[501].
An objective assessment of those verified statements must proceed on the basis they were
true, complete and not misleading. On this basis, the primary judge held that they were

unequivocal in nature: PJ [500].

28

See also Re Virtus Health Ltd (2022) 163 ACSR 1 at [27] per Black J.
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60. The conclusion is a fortiori of the reasoning of Bell P (with whom Sackville AJA agreed)
in Grandview Ausbuilder Pty Ltd v Budget Demolitions Pty Ltd.*® There, an employer was
found to have affirmed a contract after a subcontractor’s failure to complete by
12 December 2017 through sending a message, seemingly pro forma in nature, advising
the subcontractor of site closures over Christmas and continuing: “Site work will resum|[e]
on Monday 5 February 2018. From all the team at Grandview, we look forward to continue
working with you throughout 2018”. Bell P held that the employer had “plainly elected to
continue the performance” of the contract by this message, which was said to be “an
unequivocal statement wholly inconsistent with any intention to terminate” such that it was
“clear beyond argument that [the employer] had affirmed”. Here, Cosette did not merely
make an informal communication of that kind. It made formal representations to Mayne,
the Court and Mayne’s shareholders, which it verified on oath, which were wholly

inconsistent with any intention to terminate.

D.3 Notice of Contention

61. Another reason for upholding the orders below is that Cosette affirmed the SID in another
way, by executing a deed poll in favour of Mayne’s shareholders on 9 May 2025 by which
it promised to perform the Scheme the subject of the SID, including by paying the “Scheme
Consideration”. The primary judge found it unnecessary to decide this defence: see PJ
[483]-[489]. There is no issue that Cosette knew the relevant facts for its MAC claim by

then and this was also unequivocal (like executing the amending deed): PJ[485], [489].

62. Finally, as noted above, affirmation also provides a discretionary reason why the Court
would refuse to grant the statutory relief sought. The primary judge held that Cosette’s
election was also an answer to its claim that the FY25 6+6 was not prepared with
reasonable care in breach of warranty (PJ [467], [469], [490], [500]), which was the basis
for the claim of misleading or deceptive conduct (see [21] above). On the facts as found,
Cosette’s elections to affirm would justify withholding relief as submitted by Mayne in

closing in any event [see Black 2/488].

29 April 2026
,"’ e A / \ %’/\/Z\
Noel Hutley Tom O’Brien Daniel Farinha Sam Gerber
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2 (2019) 99 NSWLR 397 at [17], [66]-[69].
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