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DETAILS OF APPEAL

1 This appeal is brought under s 101 (1 )(a) of the Supreme Court Act 1970 (NSW).

2 This notice of appeal is not filed pursuant to leave to appeal.

3 The appellant has filed and served a notice of intention to appeal, which was

served on the Respondent on 10 November 2025.

4 The appellant appeals from the decision below in relation to orders 1-4.

APPEAL GROUNDS

Misleading or Deceptive Conduct - FY25 EBITDA

1 The trial Judge erred in finding that the Respondent did not make the FY25 EBITDA

Representation (J[452], [457]). In so doing, the trial Judge erred:

a. in finding that a reasonable business person would not have understood that

the Respondent expected its FY25 EBITDA to be $69.8m by the Respondent

presenting a forecast of its FY25 EBITDA of $69.8m because the forecast also

disclosed risks and opportunities;

b. in failing to have regard to all of the matters asserted by the Appellants to give

rise to the making of the FY25 EBITDA Representation, and instead only

having regard to the uploading of the FY25 6+6 Forecast paper to the virtual

data room (J[450]-[452]);

Particulars

The additional matters on which the Appellants relied to assert the making

of the FY25 EBITDA Representation included:

i. the ASX announcement published by the Respondent on 10

February 2025;

ii. the presentation of the FY25 6+6 Forecast during a conference

on 17 February 2025;

iii. failing to withdraw, correct, modify, qualify or contradict the
EBITDA forecast contained in the FY25 6+6 Forecast paper; and

iv. failing otherwise to communicate to Cosette that the EBITDA
forecast contained in the FY25 6+6 Forecast paper would likely

not be achieved.
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c. in finding that the Respondent had revealed to the Appellants that its EBITDA

for January 2025 was materially less than previously forecast and that the

EBITDA forecast contained in the FY25 6+6 Forecast paper was derived by

increasing forecast unit sales for the balance of FY25 (J[145]-[146]).

2 The trial Judge erred in failing to find the FY25 EBITDA Representation was a

representation as to a future matter (J[453]).

3 The trial Judge erred in failing to find the Respondent did not have reasonable

grounds for making and/or failing to correct, modify, qualify or contradict the FY25

EBITDA Representation (J[453]).

4 The trial Judge erred in:

a. failing to find that the Respondent knew or ought to have known its actual

gross sales performance up to at least 14 February 2025 and the reasons for

that underperformance (J[358]-[360]);

b. failing to find that the Respondent knew or ought to have known that the FY25

6+6 EBITDA Forecast was likely not achievable to a material extent (J[361]­
[365]);

Particulars

i. The Respondent's EBITDA for January 2025 was materially

lower than had been forecast.

ii. The Respondent's actual units shipped in January 2025 were

materially lower than had been forecast.

iii. The FY25 6+6 Forecast was arrived at using actual units shipped

figures for January 2025.

iv. The FY25 6+6 Forecast was arrived at by materially increasing,

compared to pre-existing forecasts, the forecasts for units

shipped for the period February 2025 to June 2025 (J[48],
[132)).

v. As at mid-February 2025, units shipped did not support meeting

the forecast for that month in the FY25 6+6 Forecast (J[54]).

vi. The trial Judge erred in finding that there was "unmet demand"

from January 2025 that would be reflected in increased sales for
the balance of FY2025 (J[133], [149]).

3471-4342-2790v2
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vii. The trial Judge erred in finding that there was not sufficient
evidence to support a finding that the decision to move missing

units from January 2025 to later months was not reasonably

made (J[146]).

c. finding that the decline in the Respondent's EBITDA relative to previously

forecast EBITDA for January 2025 was not material and was disclosed (J[41],
[146]).

Particulars

i. The Appellant was not provided with a forecast for January 2025

before receiving the FY25 6+6 Forecast.

ii. The variance to the January 2025 EBITDA forecasts reported by

the Respondent of approximately $800,000, and on which the

trial Judge relied, was to the forecast in the FY25 6+6 Forecast.

iii. The Respondent's forecast for EBITDA for January 2025 in the

FY25 6+6 Forecast was arrived at using actual units shipped

figures for January 2025.

iv. The Respondent did not disclose that the January 2025 EBITDA

was materially below what had been forecast before the FY25

6+6 Forecast was finalised (J[47]-[48]).

5 The trial Judge erred in failing to find that, by making and/or failing to correct,

modify, qualify or contradict the FY25 EBITDA Representation, the Respondent

engaged in conduct that was misleading or deceptive, or likely to mislead or

deceive (J[453]).

6 The trial Judge erred in failing to find that the First Appellant has suffered, or will

suffer, loss or damage resulting from the Respondent's misleading or deceptive

conduct (J[455]).

Mayne Material Adverse Change - Q3 FY25 Sales Performance Matters

7 The trial Judge erred in finding that the Q3 FY25 Sales Performance Matters did
not constitute a Mayne Material Adverse Change for the purpose of the Scheme

Implementation Deed (SID) (J[286]). His Honour erred in:

a. finding that a change in forecast is not itself an "event, occurrence, change,

circumstance or matter" but a reflection of a range of other events,

3471-4342-2790v2
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occurrences, changes, circumstances or matters which give rise to the range

of earnings that are the subject of that forecast (J[265]);

b. failing to properly construe the Mayne Material Adverse Change by failing to

have regard to the expression "reasonably expected" in determining that

regard should not be had to the Respondent's own financial forecasts [J[265)­
[270]);

c. reasoning that the Respondent's forecast did not in itself have any diminishing

effect on EBITDA for the purposes of the definition of Mayne Material Adverse

Change and the operative clauses in the SID (J[267]);

d. finding that the material adverse change in EBITDA contemplated by the SID

is a change in the Respondent's actual position not a change between a

forecast and an actual position or a comparison of forecasts (J[274], [282),
[287)) in circumstances where the trial Judge accepted the change in position

is a change between two points in time in a 12-month period (J[274]);

e. failing to properly construe the Respondent's maintainable EBITDA and

EBITDA as being an amount equal to the 6+6 EBITDA Forecast of $71.3m

(J[274], [287), [297)-(2981);

f. failing to give weight to the Respondent's business records, including the 6+6

EBITDA Forecast, as evidence of the Respondent's expected maintainable

EBITDA for FY25 (J[288]);

g. failing to find that the Respondent's EBITDA had decreased from the amount

reasonably expected by an amount exceeding $10.76m (J[286], [297-299));

h. finding that the Appellants elected to affirm the SID by entering into the

Amendment Deed on 1 April 2025 (J[478]), in that his Honour:

i. erred in finding that there was a relevant inconsistency between entry

into the Deed of Amendment and the reservation of a right to terminate

the SID (J[477]-[478], [4821);

ii. did not find that the Appellants, by entry into the Amendment Deed,

communicated an election to affirm the SID by unequivocal conduct;

iii. erred in taking into account the significance to the Respondent's
shareholders of the Appellants' conduct (J[478], [482)), being an

irrelevant consideration;

3471-4342-2790v2
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iv. erred in finding that the Appellants had knowledge of the material facts

necessary to give rise to an election as at 1 April 2025 (J[473]) in

respect of the Due Diligence Material Representation in circumstances

where:

1. the second half of FY25 had not yet run its course;

2. Cosette did not have "full knowledge" as to how the

Respondent prepared the 6+6 Forecast; and

v. failed to find that the Respondent did not have knowledge of the Q3

FY25 Sales Performance matters as at 1 April 2025 in circumstances

where Cosette was provided with the March CFO Report only on 17

April 2025.

i. finding that the Appellants affirmed the SID by appearing at the First Court

Hearing (J[507]) in that his Honour:

i. erred in finding that there was a relevant inconsistency between

appearance at the First Court Hearing and the reservation of a right to

terminate the SID (J[S00], [506]);

ii. did not find that the Appellants, through its conduct in appearing at the

First Court Hearing, communicated an election to affirm the SID by

unequivocal conduct;

iii. erred in finding that the Appellants permitted Dr llin-Schneider's

affidavit to be read without qualification (J[S00]) in circumstances

where the Appellants were obliged to provide an affidavit verifying the

content of the Scheme booklet under the terms of the SID;

iv. erred in finding that the Appellants chose to seek leave to appear at

the First Court Hearing (J[506]) in circumstances where Cosette was

obliged to appear under the terms of the SID;

v. erred in taking into account the implication of the Appellants' conduct

to the Respondent's shareholders (J[506]), being an irrelevant

consideration;

vi. erred in finding that the Appellants had knowledge of the material facts
necessary to give rise to an election to affirm in respect of the breach

of the Due Diligence Material Representation as at 15 May 2025 in
circumstances where:

3471-4342-2790v2
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1. the second half of FY25 had not yet run its course; and/or

2. Cosette did not have "full knowledge" as to whether the

Respondent prepared the 6+6 Forecast with due care and skill.

8 The trial Judge erred in finding that the Q3 FY25 Sales Performance Matters did

not meet the quantitative threshold for a Mayne Material Adverse Change as

contemplated by the SID (J[277]). His Honour erred in:

a. finding that it was not open to the Appellants to rely on the decline in sales in

January 2025 in establishing the quantitative threshold for a Mayne Material

Adverse Change (J[279], [285]);

b. failing to have regard to:

i. the fact that, which the trial Judge accepted, there was a significant

and actual decline in demand (J[283]);

ii. the fact that, which the trial Judge accepted, an occurrence, change,

circumstance or matter had arisen by March 2025 in respect of weak

underlying demand for the Respondent's women's health and

dermatology products in Q3 FY25 (J[284]);

iii. the shortfall in actual EBITDA for the 9 months to March 2025 against

the forecast EBITDA for the same period in the FY25 6+6 EBITDA

Forecast of $12.13 million pleaded in the Appellant's Amended Cross­

Claim Concise Statement (ACCS) [77(d)]; and

iv. a reduction to forecast FY25 EBTIDA against the FY25 6+6 EBITDA

Forecast of at least $24.8 million pleaded at ACCS [77(e)].

ORDERS SOUGHT

1 Appeal allowed.

2 Orders number 1-4 of the court below be set aside.

3 Declare that the First Appellant validly terminated the Scheme Implementation

Deed by its termination notice dated 4 June 2025.

4 The Respondent pay the Appellants' costs of the trial.

5 In the alternative, the matter be remitted for further hearing in accordance with
these reasons.

6 The Respondents pay the Appellants' costs of the appeal.
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UCPR 51.22 CERTIFICATE

I certify under UCPR 51.22(2) that the amount in issue in this appeal exceeds the specified

amount under s 101 (2)(r) of the Supreme Court Act 1970 (NSW) .
•

SIGNATURE OF LEGAL REPRESENTATIVE

I certify under clause 4 of Schedule 2 to the Legal Profession Uniform LawApplication Act

2014 that there are reasonable grounds for believing on the basis of provable facts and a

reasonably arguable view of the law that the claim for damages in these proceedings has

reasonable prospects of success.

I have advised the appellants that court fees will be payable during these proceedings.

These fees may include a hearing allocation fee.

Signature

Capacity
Date of signature

NOTICE TO RESPONDENT

Kr@(wl 4£awl
Solicitor for the Appellants
15 January 2026

&Y «Ee. port,
PAD>aEJ On-Sr-

If your solicitor, barrister or you do not attend the hearing, the court may give judgment or

make orders against you in your absence. The judgment may be for the orders sought in the

notice of appeal and for the appellant's costs of bringing these proceedings.

Before you can appear before the court, you must file at the court an appearance in the
approved form.

HOW TO RESPOND

Please read this notice of appeal very carefully. If you have any trouble understanding
it or require assistance on how to respond to the notice of appeal you should get legal
advice as soon as possible.

You can get further information about what you need to do to respond to the notice of appeal
from:

• A legal practitioner.

• LawAccess NSW on 1300 888 529 or at www.lawaccess.nsw.gov.au.

• The court registry for limited procedural information.

Court forms are available on the UCPR website at www.ucprforms.nsw.gov.au or at any
NSW court registry.
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REGISTRYADDRESS

Street address

Postal address

Telephone

9

Supreme Court of New South Wales, Court of Appeal
Law Courts Building
Queen's Square
Level 5, 184 Phillip Street
Sydney NSW 2000
GPO Box 3
Sydney NSW 2001
1300 679 272

PARTY DETAILS
A list of parties must be filed and served with this notice of appeal.
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FURTHER DETAILS ABOUT APPELLANTS

First Appellant

Name
Address 200 Crossing Boulevard

08807

Cosette Pharmaceuticals, Inc.

Bridgewater New Jersey

United States of America

Second Appellant

Name
Address

Cosette Australia Bidco Pty Ltd ACN 685 921126
5 Attadale Court
Elanora QLD 4221

Legal representative for appellants

Name
Practising certificate number
Firm
Address

Telephone
Fax
Email

Electronic service address

50

Sydney
02 9210 6246
02 9210 6611

Bridge
NSW

Quay Quarter Tower
50
Sydney

Katrina Anne Sleiman
45999
Corrs Chambers Westgarth
Level 36

katrina.sleiman@corrs.com .au
michael.catchpoole@corrs.com.au
katrina.sleiman@corrs.com.au
michael.catchpoole@corrs.com.au

DETAILS ABOUT RESPONDENT

Respondent

Name
Address

Mayne Pharma Group Limited ACN 115 832 963

1538 Main North Road
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