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New South Wales Court of Appeal Decisions of Interest 

Indigenous land rights 

Quarry Street Pty Ltd v Minister Administering the Crown Land Management 

Act 2016 [2024] NSWCA 107 

Decision date: 10 May 2024 

White, Adamson and Stern JJA 

On 19 December 2016, the NSW Aboriginal Land Council lodged a land claim (Claim) 

comprising, in part, Paddington Bowling Club pursuant to s 36 of the Aboriginal Land 

Rights Act 1983 (NSW) (ALR Act). This land was subject to a Reservation of Crown 

Land and a lease granted by the Crown for the purpose of “Community and Sporting 

Club Facilities, Tourist Facilities and Services, Access” which would later be assigned 

to the Quarry Street Pty Ltd (Quarry St). Despite the rights of use and possession 

afforded by the lease, the site had fallen into disuse, with the exception of tennis 

courts at the northern end of the site used by the Wentworth Tennis Club under an 

oral sublease. 

When the lease was assigned to Quarry St on 1 February 2018, it acknowledged that 

the land was subject to this Claim, which if successful would terminate the lease 

under the terms of the Minister’s consent to the assignment. Then, on 10 December 

2021, the Minister granted the portion of the Claim in respect of the Paddington 

Bowling Club in accordance with a recommendation contained within a briefing paper 

which considered the land to be “claimable Crown land” based on “attachment B” to 

that document. The attachment did not address a submission advanced by Quarry St 

that the land was not “claimable Crown land” because it had been lawfully used by 

the Crown insofar as the Crown was leasing the site, enlivening an exception under 

s 36(1)(b) of the ALR Act. 

The question on appeal was whether the primary judge erred in failing to find 

jurisdictional error in the decision of the first respondent to partially grant the land 

claim in a situation where the land was subject to a lease granted by the Crown. 

The Court held (White, Adamson and Stern JJA agreeing) allowing the appeal: 

• Sections 36(1)(a) and 36(5) refer to the ability of the land to be sold or leased, 

not whether it is in fact under contract. As at the date of the claim, the land was 

able to be leased: [125]-[127]. 

• The phrase “lawfully used or occupied” is not a composite expression. Whilst 

“used” has physical connotations, the same is not necessarily true for the 

protean term “use”. Authority does not preclude non-physical uses from 

satisfying s 36(1)(b): [41]-[43], [73], [111]. 

• Where “land” is construed not only as physical land, but as any estate or 

interest therein, then the Crown can be said to be lawfully using land for the 

purposes of the provision by leasing it. The fact that the tenant did not 

physically use the land does not mean that the first respondent did not use it 

by leasing it: [113], [119], [122], [123], [130]. 

https://www.caselaw.nsw.gov.au/decision/18f5a26b284adf0713f339f8
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Contracts: Construction 

QBT Pty Ltd v Wilson [2024] NSWCA 114 

Decision date: 15 May 2024 

Bell CJ, Ward P, Leeming JA 

The Respondents held all the shares in TravelEdge Pty Ltd (TravelEdge), who itself 

held 40% of the shares in STA Travel Academic Pty Ltd (JV). STA Travel Holding AG 

held the remaining 60% of shares in the JV. A shareholders’ agreement between the 

two required a party to notify the other of, and consent to, any change in their 

“Control”. A failure to notify enlivened a right in the non-defaulting shareholder to 

compulsorily acquire the other’s shareholding in the JV by payment under an agreed 

calculation. 

Then, in 2019, QBT Pty Ltd (QBT) executed a share sale agreement (Agreement) 

with the Respondents for the sale to QBT of the respondents’ entire shareholding in 

TravelEdge. The purchase price under this Agreement consisted of three amounts, 

one being the ‘Deferred Amount’ of $4,000,000, which, pursuant to Clause 4.4 of the 

Agreement, would be payable if: (a) if STA Travel Holding AG consents in writing to 

the change in control of the [Respondents] triggered by Completion (STA Consent 

Event) and, accordingly, the [Respondents] retains its shareholding in STA Travel 

Academic in accordance with the STA JV Agreement”, and “(b) if STA Travel Holding 

AG does not consent in writing to change of control of the [Respondents] triggered 

by Completion and elects to purchase the STA JV Stake (STA Non-Consent Event)”. 

But STA Travel Holding AG soon entered into administration and did not exercise its 

right to acquire TravelEdge’s shareholding in the JV. As a result, STA Travel Holding 

AG’s “consent in writing” was not obtained, but TravelEdge still retained its 

shareholding, so neither sub-clause of the definition of the Deferred Amount applied 

in terms. 

The Court held (Leeming JA, Bell CJ and Ward P agreeing), dismissing the appeal: 

• Clause 4.4 was intended to provide for a binary outcome. The drafting of 

clause 4.4 evidently miscarried the parties’ intention, which was that 

$4,000,000 be payable if TravelEdge retained its shareholding in STA Travel 

Academic, and that the amount calculated under clause 4.4(b) be payable 

otherwise. Many textual and contextual considerations favoured that 

conclusion. A literal construction would lead to the absurd outcome that clause 

4.4, which was a definition, would fail to attribute an amount to the “Deferred 

Amount”, and would mean that the purchaser would receive a windfall by 

failing to pay for a shareholding which it indirectly receives: [58]-[82]. 

• Although the execution of the share transfer form under the deed of company 

arrangement brought the shareholders’ agreement to an end, that did not 

mean that it constituted “consent in writing” for the purposes of clause 4.4 of 

the shareholders’ agreement. The clause requires a document in which the 

occasion for consent is clearly contemplated or acknowledged: [89]-[90]. 

 

https://www.caselaw.nsw.gov.au/decision/18f74e1d848c09204ad698ca


4 

 

Unlawful arrest 

Reeves v State of New South Wales [2024] NSWCA 125 

Decision date: 24 May 2024 

Bell CJ, White and Stern JJA 

On 22 October 2020, Mr Reeves was arrested, taken into custody and later charged 

with a stalking offence. While in custody, Mr Reeves was kept in an interview room 

for 12 minutes after indicating that he did not wish to answer questions. The “charge 

process” commenced at 9.09pm and concluded at 10.58pm. An application for an 

interim Apprehended Personal Violence Order (APVO) was made at 9.51pm and 

granted by the Local Court at 10.10pm.  

On 17 May 2021, the charge was dismissed, and the interim APVO was revoked. Mr 

Reeves’ claim in wrongful arrest, battery, false imprisonment and malicious 

prosecution was also largely dismissed, save for an award of $5,000 in damages in 

respect of that part of his false imprisonment claim which was based on his detention 

in the interview room after he indicated that he did not wish to answer any questions. 

Mr Reeves appealed these findings, and also challenged the Court’s earlier decisions 

in State of NSW v Randall [2017] NSWCA 88 (Randall) and AD v State of NSW [2023] 

NSWCA 115 (AD) in relation to the proper interpretation of s 99 of Law Enforcement 

(Powers and Responsibilities) Act 2002 (NSW) (LEPRA). 

The State also filed a Notice of Cross Appeal arguing that the primary judge erred in 

finding that Mr Reeves was falsely imprisoned for 16 minutes when he was 

questioned in the interview room and that this prolonged detention. 

The Court held (Bell CJ, White and Stern JJA agreeing) dismissing the appeal and 

upholding the Cross Appeal: 

• The interpretation afforded to s 99 of LEPRA by Basten JA in Randall and AD 

is correct. Here, there was nothing manifestly unreasonable about the police 

officers’ state of satisfaction that Mr Reeves’ arrest was reasonably necessary 

for the purposes of s 99 of LEPRA: [116], [124]-[131] (Bell CJ). 

• It would be extraordinary if the investigation of criminal activity generally by 

questioning a person who might be able to assist police could be immediately 

and finally concluded simply by the person demanding that questions not be 

asked: [141]-[142] (Bell CJ). 

• Mr Reeves bore the onus of proving that the timeline would have been 

relevantly different if the interview had been terminated 16 (or 12) minutes 

earlier. In any event, the “detention” of Mr Reeves was brief: [148], [150] (Bell 

CJ). 

• The maximum investigation period was not exceeded so the question was 

whether under s 115(1) of LEPRA the detention of the Appellant after arrest 

was for a time that was more than reasonable having regard to all the 

circumstances. This was not the case: [207]-[209] (White JA). 

 

https://www.caselaw.nsw.gov.au/decision/18fa35b502b9b24679786634
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Equity: Undue influence 

Schwanke v Alexakis; Camilleri v Alexakis [2024] NSWCA 118 

Decision date: 22 May 2024 

Ward P, Gleeson and Adamson JJA 

On 16 May 2023, Justice Henry ordered that letters of administration of the will of 

Raymond McClure dated 10 July 2017 (July Will) be granted to Dr Peter Alexakis. 

Mr McClure died on 21 November 2017, leaving an estate worth in the order of 

$27,000,000. The July Will left his home in Strathfield and 90% of the residue of his 

estate to Dr Alexakis, Mr McClure’s general practitioner, $10,000 to Maggie Nasr, 9% 

of the residue to Frank Camilleri and the remaining 1% and various chattels to 

Hildegard Schwanke (both of whom were friends of Mr McClure). An earlier will 

executed on 8 June 2017 (June Will), which left less to Dr Alexakis, and more to the 

various appellants. 

At the time, Mr McClure was suffering from serious health issues. In January 2017, 

Dr Alexakis began visiting Mr McClure at his home. In May 2017, Mr McClure told 

Dr Alexakis he wished to remove the Salvation Army as principal beneficiary. At Mr 

McClure’s insistence, Dr Alexakis arranged for a solicitor to take instructions to draft 

and execute a new will, the June Will. A month later, while at home and receiving 

regular house visits from Dr Alexakis, Mr McClure executed the July Will. 

The Court held (Adamson JA, Ward P and Gleeson JA agreeing) dismissing the 

substantive appeal, but allowing the challenge as to costs: 

• The onus of proving undue influence in probate, as distinct from in equity, is 

on those seeking to impugn a will on that basis. No presumption of undue 

influence arises in probate: [1], [4] (Ward P); [5]-[8] (Gleeson JA); [187]-[190], 

[203]-[215], [243] (Adamson JA). 

• The onus on the proponent of a will to prove that a testator knew and 

approved of the contents of that will, which arises if there are suspicious 

circumstances, does not also require the proponent disprove undue 

influence: [1], [4] (Ward P); [5]-[8] (Gleeson JA); [179], [213] [216]-[218] 

(Adamson JA). 

• No error has been shown in the primary judge’s findings that Dr Alexakis 

knew the terms of the June will or the July will or that there was a quid pro 

quo arrangement between him and Mr McClure: [1]-[2], [4] (Ward P); [5] 

(Gleeson JA); [243]-[280], [285]-[304] (Adamson JA). 

• The tasks Dr Alexakis performed for Mr McClure, including conducting home 

visits, telephoning him regularly and assisting to find a solicitor to draft a new 

will, were not consistent with the behaviour of a person taking advantage of 

Mr McClure’s vulnerability but were that of a dedicated, diligent medical 

professional. No error in the primary judge’s finding that undue influence or 

fraud was not made out has been shown: [1]-[4] (Ward P); [5] (Gleeson JA); 

[219]-[224], [275]-[276], [281]-[282], [299], [316]-[319] (Adamson JA). 

https://www.caselaw.nsw.gov.au/decision/18f8487d2e881cf445edc4dc
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Australian Intermediate Appellate Decisions of Interest 

Contract: Vagueness and uncertainty 

Hookway v Hookway [2024] TASFC 3 

Decision date: 27 May 2024 

Pearce, Brett JJ, Martin AJ 

Peter Hookway died on 24 July 2006, leaving a sizeable estate to his two children, 

Tamzin and Stirling. There ensued complex litigation, culminating in a settlement, the 

terms of which were recorded in a document entitled ‘Heads of Agreement’ (HoA). 

The HoA was intended to deal with all aspects of the dispute. 

Nonetheless, Tamzin brought an action against Stirling seeking a declaration that the 

agreement contained in the document was void and unenforceable. Stirling 

counterclaimed seeking an order for specific performance. On 21 July 2020, Blow CJ 

found that, despite the intent that the HoA be binding, it was “void, unenforceable and 

of no effect” because it was incomplete and hence lacked sufficient certainty to 

constitute a valid and enforceable contract; central to this finding was the fact that the 

HoA did not address matters essential for its operation. 

Broadly, Blow CJ held that (a) all aspects of the HoA were interdependent; (b) two 

aspects were subject to implied conditions precedent, which were entirely contingent 

on the decisions and actions of third parties, and by virtue of (a) could not be severed; 

(c) the HoA did not address the consequences if (b) fails. It was therefore uncertain. 

The Court held (Bret J, Pearce J and Martin AJ agreeing), dismissing Stirling’s 

appeal: 

• An agreement is incomplete if an essential, fundamental or critical term is 

omitted. An agreement which is incomplete is not legally effective (citing 

Booker Industries Pty Ltd v Wilson Parking (Qld) Pty Ltd (1982) 149 CLR 600; 

Thorby v Goldberg (1964) 112 CLR 597). However, given the intent that the 

HoA be binding, the Court must do its best to give effect to this intention: [16] 

• In assessing completeness, it is necessary to take into account the entire 

agreement (both express and implied terms). However, the law will not permit 

the implication of a term solely on the basis that it will fill a gap left in the 

outcome of the negotiations between the parties (ANZ v Frost Holdings Pty Ltd 

[1989] VR 695). On that premise, construction occurs first, and then any 

assessment of incompleteness is to be made thereafter: [18]-[21]. 

• A matter critical to the workability of the agreement may be regarded as 

essential if it is necessary to ensure the achievement of the agreement's 

underlying purpose, notwithstanding that it is not legally essential: [39]-[40]. 

• Authorities seem to support that specification of the consequences of non-

fulfilment of a condition precedent is not an essential requirement of a binding 

contract. However, this is a case-by-case matter. Here, when regard is had to 

the practical implications from partial performance, the primary judge was 

correct to identify non-specification as fatal: [41]-[47]. 

https://jade.io/article/1076634
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Asia Pacific Decision of Interest  

Judicial review: Climate change considerations 

Students For Climate Solutions Incorporated v Minister of Energy and 

Resources [2024] NZCA 152 

Decision date: 7 May 2024 

French, Gilbert, Mallon JJ 

This appeal concerned a review of the decision, by the delegate of the Minister of 

Energy and Resources, to grant two petroleum exploration permits under s 25(1) of 

the Crown Minerals Act 1991 (NZ) (Act). Students for Climate Solutions Inc 

(Students) argued that the decision-maker was obliged to, and failed to, consider 

the climate change implications of the decision – either as a mandatory relevant 

consideration or in having regard to the principles of the Treaty of Waitangi, thereby 

rendering the decision unlawful. 

The primary judge accepted there were genuine climate change issues arising from 

continuing to grant permits allowing exploration for fossil fuels, but was satisfied 

having regard to the scheme and purpose of the Act that climate change 

considerations were irrelevant and accordingly the decision to grant the permits was 

not unreasonable. He acknowledged that the decision-maker was obliged to take 

into account the principles of the Treaty of Waitangi but held that obligation had 

been discharged. 

The Court held (French J, Gilbert J agreeing, Mallon J agreeing but writing 

separately), dismissing the appeal: 

• Although the seriousness of climate change is beyond argument, that does 

not mean that the Courts can strain legislation to the point it no longer gives 

effect to Parliamentary intention: [38]. 

• Cooke J was correct to interpret the purpose section in s 1A of the Act (the 

promotion of mining and the phrase “for the benefit of New Zealand”) as 

simply being an indication that Parliament desired those activities to take 

place because they would economically benefit New Zealand: [38]-[41]. 

• The absence of any reference to climate change in the Act, the minerals 

programme, or of any guidance to assist the decision-maker in how to 

consider climate change favoured the conclusion that it was not a mandatory 

consideration: [66]. 

• The decision-maker took into account advice from officials, which referred to 

s 5ZN of the Climate Change Response Act as a permissive consideration. 

The decision-maker, although not required to, took into account this advice. 

Although the primary judge held that such considerations were irrelevant, the 

majority declined to consider the matter as it had no effect on the appeal. 

Justice Mallon considered them to be permissible considerations: [85]-[89], 

[112]-[138]. 

https://www.courtsofnz.govt.nz/assets/cases/2024/2024-NZCA-152.pdf
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International Decision of Interest 

State immunity 

Argentum Exploration Ltd v Republic of South Africa [2024] UKSC 16 

Decision date: 8 May 2024  

Lord Lloyd-Jones, Lord Briggs, Lord Hamblen, Lord Leggatt, Lord Richards 

On 23 November 1942, SS TILAWA (Ship) was sunk in the Indian Ocean by enemy 

action. On board was 2,364 bars of silver being carried from Bombay to Durban 

(Silver). The Silver belonged to the Republic (then Union) of South Africa, having 

purchased it for the purpose of being made into coinage. 

In 2017, the Silver was recovered from the seabed at a depth of some 2½ 

kilometres by a specialist salvage vessel. It was carried to the United Kingdom and 

declared to the Receiver of Wreck. Argentum claimed to be the salvor of the Silver 

and argues it is entitled to a claim for salvage (payment for recovering the Silver 

from the seabed). Accordingly, Argentum brought a claim in rem against the Silver, 

rather than in personam against South Africa. 

South Africa argued that the High Court had no power to hear Argentum’s claim 

because of the principle of state immunity, meaning that it could not be sued 

because of its sovereign status as a foreign state. Argentum argued that South 

Africa did not have immunity, because the exception to immunity under section 

10(4)(a) of the State Immunity Act 1978 (UK) applied. Based on the wording of that 

exception, the argument between the parties primarily turned on whether the Silver 

was “in use or intended for use for commercial purposes” when it was being carried 

at sea in November 1942. 

The Court held (Lord Lloyd-Jones, Lord Briggs, Lord Hamblen, Lord Leggatt, Lord 

Richards), allowing the appeal: 

• While the Ship was in use for commercial purposes, the Silver onboard was 

not intended for use for commercial purposes: its predominant intended use 

was the sovereign purpose of minting currency: [66]. 

• To suggest that the Silver was “in use” while it was being carried on board 

the Ship does not accord with the ordinary and natural meaning of those 

words. Cargo sitting in the hold of a ship is not being used for any purpose: 

[69]. 

• If Argentum’s interpretation were correct, it would defeat Parliament’s 

intention to make separate provision for state immunity from actions in rem 

against state-owned cargoes as compared with actions in personam for 

enforcing a claim in connection with such a cargo. If it were right to say that 

when a cargo is carried on a commercial vessel it is in use for commercial 

purposes, the additional threshold criteria for actions in rem would be made 

redundant: [78]. 

• The focus is not on the intended use upon arrival at destination: [99]-[110]. 

https://www.supremecourt.uk/cases/docs/uksc-2022-0162-judgment.pdf

