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New South Wales Court of Appeal Decisions of Interest 

Succession: family provision   

Frank v Angell [2024] NSWCA 264  

Decision date: 6 November 2024 

Bell CJ, Gleeson and Stern JJA 

Ms Sharon Frank and Mr Kim Hagie sought an order that provision be made out of 

the estate and/or notional estate of the late Max Frederick Willis (the “Deceased”) in 

the sum of $300,000 to $450,000 for their maintenance and advancement in life. The 

Deceased had a history of providing support to people from abroad to obtain tertiary 

qualifications in Australia. Mr Hagie and Ms Frank came to Australia pursuant to an 

arrangement between Mr Hagie and the Deceased for the purpose of enabling Mr 

Hagie and Ms Frank to study in Australia. The primary judge dismissed their 

application, finding that they were not eligible persons within the meaning of s 57(1)(e) 

or (f) of the Succession Act. Mr Hagie and Ms Frank appealed. 

The Court held (Stern JA, Bell CJ agreeing, Gleeson JA agreeing with additional 

observations with which Bell CJ agreed), dismissing the appeal: 

• The reasons of the primary judge must be read as a whole. The primary judge 

dealt with all relevant controversies and the reasons for her Honour’s findings 

are readily explicable. The appellants’ complaints seek a level of detail that 

was not required of the primary judge: [61] (per Stern JA, Bell CJ and Gleeson 

JA agreeing) 

• There was nothing in the arrangement or relationship between the Deceased 

and the appellants that made them natural objects of testamentary recognition 

by the Deceased, or which gave rise to any moral duty on the part of the 

Deceased to make any provision for the appellants in his will: [93]-[101] (per 

Stern JA, Bell CJ and Gleeson JA agreeing).  

• The precondition in s 59(1)(b) of the Succession Act that there are factors 

warranting the making of the application for provision was subject to the 

deferential House v The King (1936) 55 CLR 499; [1936] HCA 40 standard of 

appellate review. Although such a finding was not a discretionary decision like 

a sentencing decision, the factors warranting question in s 59(1)(b) involved 

an evaluative judgment, relevantly requiring consideration of community 

standards and expectations of those making testamentary dispositions having 

regard to “all the circumstances of the case (whether past or present)”: [3]-[4] 

(per Gleeson JA, Bell CJ agreeing).  

• There was no appealable error in the primary judge’s conclusion that adequate 

provision for the proper maintenance, education or advancement in life of the 

appellants had been made by the Deceased under his will, within the meaning 

of s 59(1)(c): [105]-[106] (per Stern JA, Bell CJ and Gleeson JA agreeing).  

 
 

https://www.caselaw.nsw.gov.au/decision/192f9db5d6eebd85a7f44fa9
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Administrative law: refusal to submit questions of law to the Court of Criminal 
Appeal 
 
Shapkin v Director of Public Prosecutions (No 2) [2024] NSWCA 263 

Decision date: 27 September 2024 

McHugh JA, Basten and Griffiths AJJA 

The applicant, Mr Vladimir Shapkin, was convicted of two charges in the Local Court 

on 1 September 2022. He was sentenced to an 18-month Community Correction 

Order and fined $1000. The applicant appealed to the District Court. On 13 December 

2022, the primary judge, Robinson DCJ, dismissed the appeal, confirming the 

convictions and the sentence. By notice of motion in the District Court dated 10 

January 2023, the applicant requested that a case be stated to the Court of Criminal 

Appeal pursuant to s 5B of the Criminal Appeal Act 1912 (NSW). On 5 March 2024, 

the primary judge declined to state a case, providing reasons in the form of a letter to 

the Registrar. The applicant filed a summons seeking judicial review of the primary 

judge’s decision not to state a case, and a notice of motion seeking a stay until further 

order of the District Court’s judgment dated 13 December 2022.  

The Court held (McHugh JA, Basten and Griffiths AJJA agreeing) dismissing the 

summons and refusing the application for a stay: 

• The decision of the primary judge not to state a case was not a failure to 

exercise jurisdiction. There was no jurisdictional error: [72] (per McHugh JA, 

Griffiths AJA agreeing); [118] (per Basten AJA, Griffiths AJA agreeing). 

• The District Court judge had discretion to decline to exercise the s 5B power 

to submit a question of law, which must be exercised judicially and on the basis 

of proper considerations which reflect the context and statutory purpose of the 

power: [70]-[71], [87] (per McHugh JA, Griffiths AJA agreeing). 

• To enliven the s 5B power, there must be a “question of law”, and one “arising 

on [the] appeal”. The capacity of the evidence accepted by the trial judge to 

establish the elements of an offence can engage a question of law. However, 

if the evidence was not as stated, was not accepted, or there was other 

evidence not referred to, such a question will not have arisen on the appeal: 

[82], [86]-[87] (per McHugh JA, Griffiths AJA agreeing); [110], [112]-[115] (per 

Basten AJA, Griffiths AJA agreeing). 

• The primary judge did not take into account irrelevant matters. The matters 

that the District Court judge was permitted to take into account in exercising 

the discretion to decline to state a case are not closed: [74]-[76] (per McHugh 

JA, Griffiths AJA agreeing); [110] (per Basten AJA, Griffiths AJA agreeing). 

• The applicant accepted that he could not obtain a stay if he failed on his 

summons. Even if the applicant had succeeded on his summons, the sentence 

could not be stayed as it had already been served. Nor could the convictions 

be stayed. The Court’s function on the summons was limited to determining if 

the primary judge had fallen into jurisdictional error in declining to state a case: 

[97], [98], [101]-[102] (per McHugh JA, Basten and Griffiths AJJA agreeing). 
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Land law: exceptions to indefeasibility  

JEA Holdings (Aust) Pty Ltd t/as Miller Shopping Centre v Registrar-General of 

New South Wales; Registrar-General of New South Wales v JEA Holdings 

(Aust) Pty Ltd t/as Miller Shopping Centre [2024] NSWCA 255 

Decision date: 30 October 2024 

Payne, Mitchelmore and Stern JJA  

JEA Holdings (Aust) Pty Ltd (“JEA”) was the owner of land in Miller, New South Wales 

(“Lot 4”). Lot 4 was burdened by an easement granted in favour of the land (“Lot 5”) 

owned by Awar Pty Ltd. Although the easement was granted over Lot 4 in 1963, when 

Lot 5 was transferred from common ownership of both lots, it was not recorded on 

the register of title of Lot 4, including at the time that JEA purchased the land. The 

easement was ultimately recorded on the title of Lot 4 following a decision of the Court 

of Appeal. Following registration of the easement, JEA brought these proceedings 

against the respondent, the Registrar-General of New South Wales (Registrar-

General) for compensation under s 129 of the Real Property Act 1900 (NSW). JEA 

claimed that it had suffered loss or damage flowing from the correction of the register 

to include the easement, including by reason of the diminution in the value of Lot 4. 

The Registrar-General accepted that the failure to record the easement was an 

“omission” but disputed that any compensation was payable. JEA’s central contention 

on appeal was that the primary judge erred in finding that the easement fell within the 

terms of cl 1.9A of the Liverpool Local Environment Plan 2008 (LLEP). The Registrar-

General’s cross-appeal challenged the orders allowing JEA’s claim for compensation 

in respect of costs JEA had incurred in the proceedings before the primary judge.  

The Court held (Mitchelmore JA, Payne and Stern JJA agreeing), dismissing the 

appeal and cross-appeal: 

• Under cl 1.9A of the LLEP, the focus should have been on the dealing, being 

the instrument that upon registration created the interest, and whether its 

content fell within the terms of the regulatory instrument(s) specified in the 

particular clause of the environmental planning instrument. The fact that the 

dealing conferred an interest in land in the form of an easement did not, of 

itself, take it outside the scope of cl 1.9A of the LLEP: [51].  

• The terms of the easement precluded the ground floor from being used for 

anything other than car parking. It followed that it was the easement that 

restricted the development in accordance with the LLEP: [73]. 

• The effect of the reasons of the primary judge was impermissibly to impose an 

onus upon the appellant to subpoena the supplier failing which the 

respondents’ positive case would be accepted: [107]-[115]. 

• In relation to the cross-appeal, the Registrar-General did not raise any issue 

below regarding the reasonableness of the costs that JEA claimed. In any 

event, it did not follow from JEA’s unsuccessful claim for a diminution in value 

that it was unreasonable for JEA to have advanced that claim. The issue was 

not so clear that JEA should not have brought this aspect of its claim: [79]- 

[80]. 

https://www.caselaw.nsw.gov.au/decision/192d15ac5b8ed8bccfbaa0dd
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Australian Intermediate Appellate Decision of Interest 

Constitutional law: judicial power of the Commonwealth  

Galuak v Minister for Immigration, Citizenship, Migrant Services and 

Multicultural Affairs [2024] FCAFC 146  

Decision date: 14 November 2024 

Burley, O’Callaghan and Horan JJ 

Mr Galuak challenged the revocation of his Australian citizenship under s 34(2) of the 

Australian Citizenship Act 2007 (Cth) (“2007 Act”) and the subsequent cancellation 

of a visa that he was taken to hold as an “ex-citizen” pursuant to s 35(3) of the 

Migration Act 1958 (Cth). Each of those decisions was based on the Mr Galuak’s 

conviction of rape, for which the Mr Galuak was sentenced to a term of imprisonment 

for five years.  While that offence had been committed by the Mr Galuak before he 

was granted Australian citizenship, he was not charged or convicted of the offence 

until some years later, after he had become an Australian citizen.  Mr Galuak was a 

child both at the time that he committed the offence and when he became an 

Australian citizen. Mr Galuak commenced proceedings seeking judicial review of the 

decisions of the Minister and the Tribunal to revoke his Australian citizenship under s 

34(2) of the 2007 Act, and the decision by the Tribunal to affirm the delegate’s 

decision not to revoke the cancellation of his visa under s 501CA(4) of the Migration 

Act. 

The Court held (joint judgment of Burley, O’Callaghan and Horan JJ), allowing the 

appeal: 

• A power to revoke citizenship granted to a child under s 13(9B) of the 

Australian Citizenship Act (“1948 Act”) based on a subsequent conviction of 

prior serious criminal conduct cannot reasonably be seen as necessary for the 

protection of the integrity of the naturalisation process, in circumstances where 

the Minister was not required to assess the person's character as a 

precondition to the grant or conferral of citizenship.  It follows that such a power 

was properly characterised as punitive and, as an exclusively judicial function, 

its conferral on the Minister was contrary to Ch III of the Constitution.  Section 

34(2)(b)(ii) of the 2007 Act was therefore invalid in its application to Mr Galuak: 

[127]. 

• The decision in Jones v Commonwealth [2023] HCA 34, in which a majority of 

the High Court upheld the validity of s 34(2)(b)(ii) in its application to the 

plaintiff in that case, can be distinguished from the circumstances of the 

present appeal.  While the same provision was in issue, s 34(2)(b)(ii) was 

challenged in its application to Mr Galuak, who was a child at the time of the 

application for and the grant of Australian citizenship, so that the naturalisation 

process was governed by different provisions of the 1948 Act to those 

considered in Jones: [14], [106]-[107].  

 

https://jade.io/article/1107270
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Asia Pacific Decision of Interest  

Public works: compensation 

Casata Limited v Minister for Land Information [2024] NZCA 592 

Decision date: 14 November 2024 

Cooper P, Gilbert and Goddard JJ 

The appellant, Casata Ltd (Casata), contends that the “shadow period” cast by the 

announcement of a roading project between the Hutt Valley and Tawa/Porirua, the 

Petone-Link Road (the Project), cost it the opportunity to sell or redevelop two 

properties located at Pita-One Road in Petone (referred to as No 7 and No 27, or 

together as the properties). Some three years later, the properties were acquired 

under the Act for the purposes of the Project. The parties were able to agree on the 

land value of both properties, but unable to agree on Casata's claim for additional 

compensation referenced to the effects of the shadow. Casata's claim for additional 

compensation in the sum of $4,232,627 (plus GST if any) was rejected by the Land 

Valuation Tribunal (the LVT). The principal issue raised was whether the landowner 

can claim compensation for loss attributable to the inhibiting effect of the proposed 

acquisition during the "shadow period" - the time between the announcement of the 

proposed public work for which the land was to be acquired and completion of the 

acquisition.  

The Court held (Cooper P, Gilbert and Goddard JJ agreeing), dismissing the appeal: 

• There are two defects with Casata’s argument. First, the statutory entitlement 

to compensation in s 60(1)(c) requires the identification of a relevant statutory 

power, the exercise of which has given rise to damage. It was only where the 

exercise of such a power has caused land to suffer damage that compensation 

was payable for that damage. Casata did not identify a statutory power: [68]-

[69]. 

• The natural and ordinary meaning of the phrase "any land ... [s]uffers any 

damage" as it appears in s 60(1)(c) requires physical interference with the 

land: that was, something that affected the land itself. There was no such 

damage in this case. It was difficult to see how loss caused by damage to 

Casata's property rights during the shadow period could be compensable other 

than in relation to the value of the land: [68].  

• The loss alleged to be caused by the shadow essentially goes to value. As 

such, it cannot fall within s 66, as the claim advanced was one for disturbance 

to land. It was clear that Casata’s claim was not a claim for reasonable costs 

incurred in moving from the land taken, and nor does it relate to improvements 

not readily removeable from the land: [111]-[112].  

https://www.courtsofnz.govt.nz/assets/cases/2024/2024-NZCA-592.pdf
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International Decision of Interest 

Shareholder action: United Kingdom Privy Council (Cayman Islands) 

Tianrui (International) Holding Company Ltd (Appellant) v China Shanshui 

Cement Group Ltd (Respondent) (Cayman Islands) [2024] UKPC 36 

Decision date: 14 November 2024 

Lord Hodge, Lord Briggs, Lord Sales, Lord Leggatt and Lord Richards 

China Shanshui Cement Group Ltd (the “Cement Group”), was a producer of cement 

in the People's Republic of China. Tianrui (International) Holding Company Ltd 

(“THC”) was one of four major shareholders in the Cement Group. The dispute arises 

out of a battle for control of the Cement Group. THC alleges that certain bonds and 

shares were issued and allotted to parties connected to or affiliated with ACC and 

CNBM for the purpose of diluting THC shareholding and/or obtaining control of the 

Respondent. THC issued a writ seeking declaratory relief against the Cement Group, 

pleading that (i) the bondholders were parties connected to ACC and CNBM; and (ii) 

the issue and allotment of the bonds and shares was an improper exercise of the 

Cement Group powers. In response, the Cement Group filed a summons seeking an 

order that the writ be struck out. The Grand Court of the Cayman Islands ruled in 

favour of THC refusing to strike out THC’s writ. However, the Court of Appeal allowed 

the Cement Group appeal, and the writ was struck out. THC appealed to reinstate 

the writ against the Cement Group. 

The Court held (joint judgment of Lord Hodge and Lord Briggs, Lord Sales, Lord 

Leggatt and Lady Richards agreeing), allowing the appeal:  

• The courts have long recognised that a shareholder can enforce certain rights, 

like the right to vote at a general meeting, directly against the company by 

making a personal claim (rather than through a ‘derivative action’ on behalf of 

the company): [40]. 

• It was a necessarily implied term of the corporate contract between the 

company and its shareholders that when directors exercise the power to allot 

and issue new shares, they will only do so validly if they do so in accordance 

with their fiduciary duty, in good faith for the benefit of the company as a whole, 

and for the purpose for which that power was conferred: [70]-[71], [76]. 

• Even though the directors owe their duties to the company and not directly to 

the shareholder, their improper exercise of their powers (acting as agents for 

the company) breaches the corporate contract between the company and its 

shareholders. This was the basis for the claim: [72]-[75].  

• The fact that a majority of shareholders could theoretically ratify an invalid 

allotment of shares does not make it valid: there would need to be an actual 

ratification, and any attempt to do so would be constrained by the rule against 

the oppression of a minority: [80]-[81], [84]. 

https://www.jcpc.uk/cases/docs/jcpc-2023-0002-judgment.pdf

