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New South Wales Court of Appeal Decisions of Interest

Land law: adverse possession and curtilage

Evans v Smith [2025] NSWCA 102

Decision date: 16 May 2025
Ward P, Stern JA, Adamson JA

In June 1989, the appellants, Mr David Evans and Mrs Carolyn Evans, purchased
land in Ravensdale (now Lot 41). The land that is the subject of these proceedings
forms a part of Lot 41, including an unformed road to Brush Creek Road. In 1946, Mr
Harry Smith bought the land now comprising Lot 1 and Lot 2 in Ravensdale. In 1963,
Mr Harry Smith sold the lots to his son, Mr Keith Smith. On 29 June 1987, the sale by
Mr Keith Smith to his nephew, Mr Kenneth Smith (Mr Smith, the respondent), was
stamped. Mr Smith has lived on the property since 1987. The Smiths also operated
a sawmill business predominantly on Lot 1. In 2022, the Evanses became aware that
Mr Smith’s house was located on land owned by them. Before the primary judge, Mr
Smith sought a declaration that he was entitled to legal title of part of the contentious
land by reason of adverse possession for many decades. The primary judge
concluded that Mr Smith and his predecessors had demonstrated adverse
possession of the contentious land from 1949 to 1989 and that the paper owners’ title
to that land was extinguished in 1989. On appeal, the Evanses conceded that Mr
Smith had established adverse possession of the land on which his family house was
located and its curtilage but argued that the primary judge erred in determining that
Mr Smith had exclusive possession of the rest of the contentious land, which was not
defined by any physical boundary, for a continuous period of 40 years.

The Court held (Ward P and Stern JA, Adamson JA dissenting), allowing the appeal
in part:

e The judge erred in concluding that exclusive continuous use was established over
the requisite period for land beyond the house and its curtilage: [82]-[83], [100]
(Ward P and Stern JA); [117], [121] (Adamson JA).

e Mr Smith was the rightful owner of so much of the land in Lot 41 upon which Mr
Smith’s house and its curtilage sat. The curtilage extended to accommodate
vehicular and pedestrian access from Mr Smith’s house to the unformed road. It
was inconsistent with the concept of curtilage as land serving the purpose of the
Smith house to confine the curtilage to an area that did not permit ready access
between the Smith house and the unformed road on which the sawmill stood at
all relevant times, and which was Mr Smith’s property: [115]-[116] (Ward P and
Stern JA).

¢ Mr Smith failed to discharge his onus of proof, except in relation to the residence
close to Brush Creek Road and its immediate curtilage, being the land the
Evanses conceded. It was not for the Court to speculate how access was obtained
to the house given the insufficiency of the photographic evidence relied on by Mr
Smith: [121]-[124] (Adamson JA in dissent).


https://www.caselaw.nsw.gov.au/decision/196c827aa60486f14eb50f95

Securities: Personal Property Securities Act 2009 (Cth), ss 31, 32, 46
Metal Manufactures Pty Limited v WesTrac Pty Limited [2025] NSWCA 97

Decision date: 8 May 2025
Gleeson JA, Mitchelmore JA, Basten AJA

WesTrac contracted with Verdia for the supply and installation of a solar photovoltaic
system at WesTrac’'s Tomago site. Verdia subcontracted this undertaking to
Symmetry Electrical Services Pty Ltd (SES) which agreed to supply and deliver the
panels to the site, subject to retention of title until full payment by Verdia. SES bought
the panels from Metal Manufacturers (MM). MM was to retain title until full payment
by SES and there was a restriction on SES selling or disposing of the goods, except
in the ordinary course of business. The panels were the subject of a perfected security
interest under the Personal Property Securities Act 2009 (Cth) (PPSA) granted by
SES in favour of MM. MM delivered the panels to the site. SES obtained possession
of the panels and transferred possession to WesTrac. WesTrac made its payments
to Verdia, but Verdia failed to make its payments to SES. MM sought a declaration
that WesTrac’s interest in the panels was subject to MM’s security interest. The
primary judge found that by force of PPSA, s 32(1) MM no longer had a security
interest in the panels as it had expressly or impliedly authorised SES to dispose of
the panels. The judge did not accept that Verdia was an ordinary course buyer of
personal property that was “sold” for the purpose of PPSA, s 46(1) because “sold” is
construed in the sense described in the Sale of Goods Act 1923 (NSW).

The Court held (Gleeson JA, Mitchelmore JA, Basten AJA agreeing) unanimously
dismissing the appeal:

e SES’s right to payment under the Verdia-SES contract was “proceeds” to which
s 32 applied. The right was a chose in action — personal property — and an
“interest” in the “proceeds” of a “dealing” (being the exchange of collateral for other
property) with the panels within the meaning of s 31. MM’s security interest in the
panels was effectively extinguished or cut off by force of s 32(1)(a)(i). By force of
s 32(1)(b), the interest was attached to SES’s chose in action. MM’s security
interest did not continue in the panels by force of s 32(1)(a)(i): [70]-[91].

e Applying the above logic to the payment made by WesTrac to Verdia, the payment
was “proceeds” to which s 32 applies. Verdia’s obligation to deliver the panels
onsite was satisfied by SES transferring possession of the panels to WesTrac.
Verdia acquired a right to payment, being “proceeds” of collateral within the
meaning of s 31(1)(a). By force of s 32(1)(a), MM’s security interest in the panels
was cut off or effectively extinguished because MM expressly or impliedly
authorised a disposal of the panels by SES: [96], [97].

e The operation of s 46 is not limited to circumstances where there is a “sale of
goods” or transfer of title to goods. Section 46(1) includes MM’s security interest.
As the panels were sold by SES to Verdia in the ordinary course of SES’s
business, Verdia took free of the security interest enjoyed by MM over the panels
in the hands of SES: [119]-[127].


https://www.caselaw.nsw.gov.au/decision/196a838c99e3fb719b793599

Unit trusts: power of unit holder to wind up trust

David & Ros Carr Holdings Pty Ltd v Ritossa [2025] NSWCA 108

Decision date: 23 May 2025
Leeming JA, Stern JA, Griffiths AJA

In 2010, Mr and Ms Carr and Mr and Ms Ritossa constituted Darbalara Holdings Pty
Ltd as the corporate trustee of a unit trust — the Darbalara Property Trust — to own
and manage farmland near Gundagai, NSW. The two families are equal unit holders.
Each of the Carrs and the Ritossas were directors of Darbalara Holdings. Clause 2
of the trust deed provided that “The Unit Holders... may require the Trustee to wind
up the Trust and distribute the Trust property or the net proceeds of the Trust
property”. The Carrs and the Ritossas had a falling out in a meeting in December
2019. The Carrs expressed an intention to terminate the trust relationship; the
Ritossas wished to continue their investment. In 2020, the Carrs commenced
proceedings seeking the winding up of the trust relationship, relying on cl 2, s 233 of
the Corporations Act 2001 (Cth), and alleged jeopardy to the trust assets. The primary
judge held that cl 2 of the deed did not entitle a unit holder to unilaterally call for a
winding up, that the evidence did not establish deadlock and, regardless, deadlock
would not be a sufficient basis for a realisation of the trust assets under s 233. Further,
there was no jeopardy to the trust assets justifying the appointment of a receiver to
liquidate the trust assets and make final distributions to unit holders as the assets
were being adequately managed in monthly board meetings between the directors.

The Court held (Leeming JA, Stern JA and Griffiths AJA agreeing), unanimously
dismissing the appeal:

e The reference in cl 2 to unit holders being “presently entitled” to require the trustee
to wind up the trust meant the unit holders collectively, rather than individually.
The purpose of including the clause was only to make the unit holders owners of
an equitable estate under a fixed trust, and thereby eligible for a tax-free
threshold. It did not have the effect of allowing a unit holder unilaterally to wind up
the trust: [66]-[93].

e Under s 232, “the conduct of a company’s affairs” includes the conduct of a
corporate trustee in the management of the trust. Orders “in relation to the
company” includes an order concerning the interests of the trust beneficiaries. But
mere deadlock in the operation of the corporate trustee or a breakdown in the
relationship between its managers does not constitute “oppression” under s 232:
[105]-[112], [119]-[121], [135]-[139].

e Because the purpose of the Court’s inherent jurisdiction is to preserve trusts and
not destroy them, a receiver cannot be appointed in the inherent jurisdiction over
trusts to terminate the trust merely because there has been a breakdown in mutual
trust and confidence. The position is not otherwise under section 67 of
the Supreme Court Act 1970 (NSW) and is not assisted by invoking “the Ebrahimi
principle” in respect of a “quasi-partnership”: [237]-[254].


https://www.caselaw.nsw.gov.au/decision/196eb9efea13ada48525c553

Australian Intermediate Appellate Decision of Interest

Civil Procedure and evidence: assistance to be given to self-represented
plaintiffs

Turner v Norwalk Precast Burial Systems Pty Ltd [2025] VSCA 94

Decision date: 6 May 2025
Beach JA, Kennedy JA, J Forrest AJA

Mr Turner arranged for the installation of a septic tank system on his property in
Seaton. He alleges that this system was missing a part which caused him to suffer
recurrent Helicobacter Pylori infections, sickness, loss and damage. He brought a
case in negligence and contract against the manufacturer (Norwalk) of the septic tank
system in the County Court. At trial, Mr Turner was self-represented. He gave
evidence himself and adduced evidence from his friend, Ms Berry, who assisted him
at the trial. At the conclusion of this evidence, Norwalk made a no case submission
on the basis that Mr Turner could not prove his case in respect of causation. The
judge upheld the no case submission and gave judgment for Norwalk. During the trial,
the judge expressly told Mr Turner that it was “uncertain” if there would be any
evidence from Norwalk. The next day, Mr Turner indicated that “all the relevant
information” he sought to adduce would be derived from his “cross-examination of
the [Norwalk’s] witnesses”. After being told that it was his case to prove, Mr Turner
then reiterated that he could “cross-examine then”. In the Victorian Court of Appeal,
Mr Turner complained that he had laboured under a misapprehension that he had the
entitlement to cross-examine Norwalk’s witnesses.

The Court held, unanimously allowing the appeal:

e There are limits to how many times a judge should be expected to correct any
misconception. However, Mr Turner continued to make reference to being able to
“cross-examine” even after being told that it was his case to prove. The judge’s
statement that Mr Turner needed to “prove his case” failed to squarely address
the serious misconception that he had the entitlement to cross-examine Norwalk’s
witnesses. The judge failed to ensure that Mr Turner, as an unrepresented litigant,
had the degree of assistance required to ensure a fair trial and avoid “practical
injustice”. Mr Turner should have been expressly told, prior to closing his case,
that Norwalk might not call witnesses at all, in which case the evidence would be
finished at the end of his case. Given that Mr Turner clearly wished to adduce “all
the relevant information” from the respondent’s witnesses, the judge should have
told Mr Turner that he was able to, and might choose to, call those witnesses
himself: [72]-[76].

e It is important not to set unrealistic standards in the intense and dynamic setting
of a trial court. Thus, the Court did not accept Mr Turner’s submission that the
specific possibility of a “no case submission” should be expressly acknowledged
in openings: [79].


https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/vic/VSCA/2025/94.html

Asia Pacific Decision of Interest

Constitutional law: suspension of judges

Lambourne v Mamau [2025] KICA 5

Decision date: 1 May 2025
Salika JA, Nelson JA, Khan JA

The appellant, David Lambourne, an Australian Citizen, was appointed a judge of the
High Court of Kiribati in 2018 pursuant to s 81(2) of the Constitution of Kiribati. In May
2022, members of the Kiribati Parliament alleged that Lambourne J’s judicial
impartiality was compromised by his marriage to Kiribati’'s opposition leader. Pursuant
to s 83 of the Constitution, the President established a tribunal to investigate the
complaint and other unspecified allegations of misbehaviour against Lambourne J.
On 16 May 2022, the President suspended Lambourne J under s 83(5) which allows
the President to “suspend” a judge the subject of an investigation referred to a tribunal
from “performing the functions of his office”. The government then failed to re-issue
Lambourne J’s visa and attempted to deport him. On 7 December 2021, Hastings CJ
of the High Court ordered the Attorney General to ensure that Lambourne J was
issued a visa. The government appealed that decision. The President then
established a tribunal to investigate Hastings CJ and suspended him. On 19 August
2022, the Court of Appeal (Blanchard, Hansen and Heath JJA) held that Lambourne
J’s attempted deportation was unconstitutional and confirmed Hasting CJ’s order that
he be issued with a visa. On 2 September 2022, the President established a tribunal
to investigate Blanchard, Hansen and Heath JJA, and suspended them as well. On
19 April 2024, a reconstituted tribunal delivered to Parliament its report on Lambourne
J’s conduct. On 26 April 2024, pursuant to a resolution adopted by Parliament, the
President removed Lambourne J from office and served him with a deportation notice.
In the period between Lambourne J’s suspension and removal, wages in an amount
of $84,338.11 were withheld from him.

The Court held, unanimously allowing the appeal in part:

e It was not unreasonable for the tribunal to be established as the complaint
concerned alleged serious misbehaviour, nor was it unfair for Lambourne J not to
be afforded a hearing before the tribunal was constituted: [36], [46].

e Leave should be granted for an application for a writ of certiorari quashing the
tribunal’s report, with the application to be heard by the High Court: [51].

e The operative words of s 83(5) are that the President may suspend the judge
concerned “from performing the functions of his office”. This was not a suspension
from his “holding” that office, but a suspension from duty pending the outcome of
an investigation under s 83(4). There is no express power conferred for this to be
a suspension without salary. The suspension provided for by section 83(5) is a
suspension from performing the functions of office, not a suspension from holding
the office and Lambourne J was entitled to his wages: [56].


https://www.paclii.org/ki/cases/KICA/2025/5.html

International Decision of Interest

Administrative law: failure of lower court to decide injunction application

AARP v Donald J Trump, President of The United States (SCOTUS, 24A1007,
slip op. 16 May 2025)

Decision date: 16 May 2025

The President invoked the Alien Enemies Act (AEA) to remove Venezuelan nationals
who are members of Tren de Aragua, a designated foreign terrorist organization. Two
detainees (and a putative class of similarly situated detainees) identified as members
of Tren de Aragua were detained in US detention facilities. The detainees sought
injunctive relief against their summary removal under the AEA. The detainees allege
that, hours after the District Court refused a temporary restraining order on 17 April
2025, class members were served notices of removal and told that they would be
removed “tonight or tomorrow”. On 18 April, the detainees moved for an emergency
injunction and a ruling on that motion or a status conference by 1:30pm. At 3:02pm,
they appealed “the constructive denia[l]” of the emergency injunction to the Fifth
Circuit Court of Appeals. The Fifth Circuit dismissed the detainees’ appeal for lack of
jurisdiction and denied their motion for an injunction pending appeal as premature.
The applicants applied to SCOTUS for a temporary injunction. The evidence
suggested that the Government had in fact taken steps on the afternoon of April 18
toward removing detainees under the AEA—including transporting them from their
detention facility to an airport and later returning them to the facility.

The Court held (Per curiam, Kavanaugh J concurring; Alito J, with whom Thomas J
joined, dissenting) granting the temporary injunction and remitting the matter:

e The Fifth Circuit erred in dismissing the appeal for lack of jurisdiction. Appellate
courts have jurisdiction to review interlocutory orders that have “the practical effect
of refusing an injunction”. The District Court’s inaction had the practical effect of
refusing an injunction to detainees facing an imminent threat of severe, irreparable
harm. The Supreme Court had jurisdiction to issue injunctive relief to prevent
irreparable harm to the applicants and to preserve its jurisdiction over the matter:
pp 3, 6 (majority).

e The District Court did not constructively fail to grant injunctive relief because (i)
the Court had no good reason to think that the applicants were in imminent danger
of removal, (ii) the record at the time contained only “sketchy” evidence about any
imminent threat to putative class members, (iii) the Court was waiting for the
government to respond to the application, (iv) the Court set a very short deadline
for the filing of the Government’'s response, and (v) the Court was working
diligently on the difficult issues presented by the applicants’ request for relief for
themselves and the members of the putative class. Regardless, no injunction lay
where the applicants had not shown likelihood of success on the merits, with the
applicability of class actions in habeas proceedings being questionable: p 2 (Alito
J, dissenting).


https://www.supremecourt.gov/opinions/24pdf/24a1007_g2bh.pdf
https://www.supremecourt.gov/opinions/24pdf/24a1007_g2bh.pdf
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