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New South Wales Court of Appeal Decisions of Interest

Aviation Law: International Carriage of Passengers By Air

Air Canada v Evans [2024] NSWCA 153

Decision date: 21 June 2024
Leeming and Payne JJA, Griffiths AJA

Ms Renae Evans and her daughter Stephanie (together, the Respondents)
commenced proceedings against Air Canada. They sought damages pursuant to the
Montreal Convention 1999 (incorporated into Australian law by the Civil Aviation
(Carriers’ Liability) Act 1959 (Cth)) for bodily injuries allegedly suffered from
turbulence experienced on an Air Canada flight travelling from Vancouver to Sydney
on 11 July 2019.

Air Canada contended that it was not liable for any damage which might be recovered
by either respondent to the extent the amount sought exceeded the 113,100 Special
Drawing Rights (SDRs) limited prescribed by Art 21(2) of the Montreal Convention
1999. In reply, the respondents alleged that r 105(C)(1)(a) of Air Canada’s
international tariff stipulated that there were no financial limits on the compensatory
damages recoverable in respect of bodily injuries sustained by the Respondents.

A separate question was raised by the Respondents on whether r 105(C)(1)(a) of Air
Canada’s tariff had the effect of waiving the partial defence created by Art 21(2) of
the Montreal Convention.

The primary judge held that r 105(C)(1)(a) did have that effect, such that Air Canada
was liable for an amount exceeding 113,100 SDRs even if it could prove that the
damages were not due to the negligence or other wrongful act or omission of the
carrier.

The Court held (Leeming JA, Payne JA, Griffiths AJA agreeing), allowing the appeal
with costs:

e The primary judge’s construction of the tariff was incorrect: [87].

e Air Canada’s tariff does not disentitle it from relying on a partial defence to the
claims insofar as they exceed 113,100 SDRs if it proves that damage was not
caused by Air Canada’s negligence: [29], [77] — [80].

e A variety of textual considerations suggested that r 105(C)(1)(a) did not have
the effect of waiving the partial defence created by Art 21(2) of the Montreal
Convention: [77] — [80].

e A consideration of the history of the Montreal Convention, and the Warsaw
regime which predates it, confirmed that r 105(C)(1)(a) did not alter rights and
obligations: [29], [69], [72].


https://www.caselaw.nsw.gov.au/decision/19032d12b34c4df190330ba3

Contract: Express Terms

Medical Device Technologies Pty Ltd v Health Administration Corporation
[2024] NSWCA 142

Decision date: 11 June 2024
Payne, Stern and Harrison JJA

In April 2020, Health Administration Corporation (Respondent), negotiated the
purchase of “Shangrila 510S Integrated Respiratory Work Station” (Ventilators)
ventilators from Medical Device Technologies Pty Ltd (Appellant). The Ventilators
were manufactured by Beijing Aeonmed Co., Limited. The Respondent’s medical
adviser, Dr Morris, reviewed technical information about the Ventilators, including a
User Manual supplied by the Appellant, and, on the strength of this review,
recommended the Ventilator be acquired. In April 2020, the Respondent entered into
two agreements with the Appellant to purchase 348 Ventilators for $20.79 million. The
Respondent paid half the purchase price ($10.395 million) and the Appellant
delivered the Ventilators.

After delivery, the Respondent conducted several rounds of testing and found the
Ventilators did not meet performance requirements identified in the User Manual. On
7 September 2020, the Respondent purported to reject the Ventilators, terminated
the agreements and demanded the Appellant refund the $10.395 million.

The Respondent made two arguments. First, that the Appellant breached a condition
that the Ventilator be fit for purpose, implied by s 19(1) of the Sale of Goods Act 1923
(NSW), and secondly, that the Appellant made misleading or deceptive
representations about the Ventilator's functionality, in breach of the Australian
Consumer Law. The primary judge accepted these arguments and found that the
Respondent was entitled to terminate and to a refund of its deposit.

The Court held (Payne JA, Stern and Harrison JJA agreeing), dismissed the appeal
with costs:

e The Respondent relied on the Appellant’s skill and judgement when deciding
to buy the Ventilators, and that the Ventilators was not fit for the purpose the
Respondent had communicated to the appellant, that is treating COVID-19
patients in a clinical setting, because the Ventilators lacked functions that all
modern ventilators have: [156], [348]-[351].

e The Appellant endorsed and was responsible for the misleading or deceptive
contents of the User Manual. The Respondent relied on those representations
in a way that caused it loss: [118]-[126].


https://www.caselaw.nsw.gov.au/decision/18fea9e00c28a3ffb9ce5d4c

Statutory Interpretation: Proper Construction of s 114(3)(d) of the Law
Enforcement Conduct Commission Act 2016 (NSW)

Commissioner of Police v Attorney General for New South Wales [2024]
NSWCA 150

Decision date: 19 June 2024
Ward P, Gleeson and Adamson JJA

On 31 January 2024, two notices were issued by the Law Enforcement Conduct
Commission (LECC) under s 114(3)(d) of the Law Enforcement Conduct Commission
Act 2016 (NSW) (LECC Act) (which empowers LECC to obtain access to documents
obtained or prepared by police for the purposes of critical incident investigations).
LECC is currently monitoring two separate critical incident investigations pursuant to
Pt 8 of the LECC Act. The notices were issued to the relevant police officers.

The Commissioner of Police objected to the production of the documents demanded,
invoking public interest immunity. After a preliminary hearing solely on the issue of
construction, it was concluded by the Chief Commissioner of LECC that common law
public interest immunity principles have no application to s 114(3)(d) of the LECC Act.

The sole issue before the Court of Appeal was whether s 114(3)(d) of the LECC Act
manifests an intention to exclude public interest immunity or, whether that section
manifests an intention to require access to documents to be given to LECC even
where the public interest in non-disclosure outweighs the public interest in disclosure.

The Court held (Ward P, Gleeson and Adamson JJA agreeing), refusing the orders
sought by the applicant:

e The stated legislative object that there be “independent oversight and real
time monitoring” by LECC, together with the obligation imposed by s 117 of
the LECC Act to provide advice in relation to critical incident investigations
provides clear indication that the legislature intended that LECC would
oversee and monitor such investigations as they occur, and accordingly be
provided with all relevant materials to enable it to satisfy its obligation under s
117: [126]-[129], [133]- [137] (Ward P); [147] (Gleeson JA); [155]-[158]
(Adamson JA).

e The obligation to work co-operatively in the discharge of the parties’
respective functions favours the conclusion that the legislature intended that
public interest immunity be abrogated with respect to the production of all
relevant documents: [130]-[131], [142] (Ward P); [147] (Gleeson JA); [152]
(Adamson JA).

e Given Pt 6 and 8 of the LECC Act are directed to different matters, the fact
that Pt 6 adverts to the abrogation of privileges, and Pt 8 does not, does not
suggest that Pt 8 cannot by necessary implication also have abrogated public
interest immunity: [132], [147], [154].


https://www.caselaw.nsw.gov.au/decision/19029b9819ec5c125216572b
https://www.caselaw.nsw.gov.au/decision/19029b9819ec5c125216572b

Australian Intermediate Appellate Decisions of Interest

Appeal: General Principles

Wang v Hur [2024] QCA 126

Decision date: 25 June 2024
Morrison and Bond JJA, Davis J

Yun Wang (Appellant) alleged she had been misled and deceived by certain oral and
written representations made by Lan Hur (First Respondent), Qiong Wu (Second
Respondent) and Loyal Education Pty Ltd (Third Respondent) to enter into an
agreement called the “Cooperation Agreement”, to pay a sum of $600,000 in return
for receiving from the first and second respondents 30% of the share capital in, and
appointment as a director of the Third Respondent.

The first language of the Appellant and of the First and Second respondents is
Mandarin. The Appellant tendered various evidentiary documents which were
expressed in Chinese script, together with English translations which had been
agreed between the parties. One such document was referred to as the Internal
Document. It was common ground at trial that the translator was to be regarded as a
joint translator and that both sides were satisfied with her qualifications.

The primary judge dismissed the Appellant’s claim at trial because she was not
persuaded that the pleaded representations had been made. The Appellant sought
leave to adduce new expert opinion evidence on appeal, seeking to demonstrate error
in the trial translation of the Internal Document.

The Court held (Morrison, Bond JJA and Davis J agreeing), that the appeal be
dismissed:

e Given the original documents tendered at trial were provided with English
translations and such translation was agreed upon by both parties, the court
found the original translations sufficient: [21].

e Any discrepancies between translations and the Appellant’s proposed new
evidence could have been addressed with reasonable diligence during the
trial: [21], [81]

e At trial, the Appellant did not have to accept the Respondents’ proposed
translation. She could have advanced her own. Had the Appellant done so,
the translators could have been called to give expert opinion evidence and the
nuances between the different translations could have been explored with the
translators and, more importantly, in examination and cross-examination of
relevant witnesses: [21].


https://jade.io/article/1080668

Asia Pacific Decision of Interest

Body Corporate: Granting Indemnity

CY Kennedy & Anor v Body Corporate 82981 [2024] NZCA 250

Decision date: 20 June 2024
French, Collins and Palmer JJ

Body Corporate 82981 (First Respondent) is responsible for a unit title development
that includes the Dominion Building in central Wellington (Building). It has generally
delegated power to a committee of eight members to manage the building
(Committee). There have been tensions, and even litigation, between members of the
First Respondent. In March and September 2022, the First Respondent passed
resolutions, in effect, to grant an indemnity and to enter into a deed of indemnity
(Deed), in favour of the chairperson and members of the Committee. In particular, the
resolutions indemnified Mr Neil Cooper (Second Respondent) and Mr Anthony
Volpicelli (Third Respondent).

The joint owners of two units, Mr Cy Kennedy and Ms Kajsa Bjors (Appellants),
applied for orders that the resolutions were outside the First Repondent’s powers and
sought minority relief under s 210 of the Unit Titles Act 2010 (NZ) (Act). In the High
Court, Grice J dismissed the application.

The Court held (French, Collins and Palmer JJ agreeing), dismissing the appeal:

e A resolution to grant an indemnity for the benefit of the governance of a body
corporate is not prohibited by the Act. The nature and extent of the indemnity
is not outside its purpose: [25]

e Neither the March 2022 resolutions, the September 2022 resolution, nor the
Deed, were outside the powers of the First Respondent: [26].

¢ Inthis case the resolutions were directly related to the First Respondent’s duty
to meet expenses relating to the management and governance of the unit title
development and a natural and understandable reaction to the threat of
disruptive litigation against members of the First Respondent personally: [23].

e The 28 days in which a member of a unit title development may apply for
minority relief under s 210 of the Act runs from the time a resolution, passed
without general meeting, is notified to the members. So, the application was in
time: [32] - [33].

e However, the resolution was not unjust or inequitable to the
minority/Appellants. The motivation for the indemnity was understandable. The
indemnity does not make litigation pointless if the point is to pursue a genuine
substantive point about governance rather than punish particular decision-
makers. The Appellants are not treated any differently to any other member in
their ability to pursue such litigation: [34].


https://www.courtsofnz.govt.nz/assets/cases/2024/2024-NZCA-250.pdf

International Decision of Interest
Retaliatory Arrest: Exemptions

Gonzalez v. Trevino, 602 U.S. (2024)

Decision date: 20 June 2024
Thomas, Alito, Kavanaugh, Jackson and Sotomayor JJ

Sylvia Gonzalez, a city council member for Castle Hills, Texas, was arrested for
allegedly mishandling a governmental petition, arising to a misdemeanour under
Texas law. Ms Gonzalez alleged that the claim made by city mayor, Edward Trevino,
was in retaliation for her efforts to remove the city manager Ryan Rapelye.

The matter largely revolves around the principle of retaliatory arrest developed in
Nieves v Bartlett 587 US 391. In the case of Nieves, it was held that a plaintiff bringing
a retaliatory arrest claim “must plead and prove the absence of probable cause for
the arrest.” At the same time, the court recognised a narrow exception to that rule.
The existence of probable cause does not defeat a plaintiff's claim if they produce
“objective evidence that he was arrested when otherwise similarly situated individuals
not engaged in the same sort of protected speech had not been.”

Ms Gonzalez alleged that she had reviewed the past decade’s misdemeanour and
felony data for Bexar County (where Castle Hills is located) and that her review had
found that the Texas anti tampering statute had never been used in the county to
criminally charge someone for trying to steal a nonbinding or expressive document.

The District Court determined that Ms Gonzalez’s claim fell within an exception to the
no probable cause rule in Nieves. However, the Fifth Circuit reversed this decision,
stating that the claim could only fall within the Nieves exception if she provided
"comparative evidence" of similarly situated individuals who engaged in the same
criminal conduct but were not arrested.

The Court held (Alito, Kavanaugh, Jackson, Sotomayor JJ agreeing and Thomas J
dissenting), vacating the Fifth Circuit's judgment and remanding the case for further
proceedings:

e Although the Nieves exception is slim, the demand for virtually identical and
identifiable comparators goes too far.

e Gonzalez’s survey is a permissible type of evidence because the fact that no
one has ever been arrested for engaging in a certain kind of conduct,
especially when the criminal prohibition is longstanding and the conduct at
issue is not novel, makes it more likely that an officer has declined to arrest
someone for engaging in such conduct in the past.

e The only express limit placed on the evidence a plaintiff may present is that it
must be objective in order to avoid “the significant problems that would arise
from reviewing police conduct under a purely subjective standard.”


https://www.supremecourt.gov/opinions/23pdf/22-1025_1a72.pdf

