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New South Wales Court of Appeal Decisions of Interest

Constitutional law: right to communicate with legal practitioners
Hamzy v Commissioner of Corrective Services [2026] NSWCA 140

Decision date: 21 July 2026

Bell CJ, Payne JA and Ball JA

Mr Bassam Hamzy is serving a custodial sentence in the High Risk Management
Correctional Centre (HRMCC) at Goulburn and was designated as an “extreme high
risk restricted” (EHRR) inmate pursuant to cl 15 of the Crimes (Administration of
Sentences) Regulation 2014 (NSW) (CAS Regulation). Under cl 94 of the CAS
Regulation, the Commissioner may require a visitor of an EHRR inmate to undergo a
criminal record check, and may, on the basis of the criminal record check, refuse to
approve the person as a visitor to the inmate. Mr Hamzy commenced proceedings
seeking declarations concerning the validity of restrictions placed on his ability to
communicate freely with legal practitioners of his choice, including the validity of cl
94. The primary judge determined that: (a) Mr Hamzy was not entitled to a declaration
that the requirement in cl 94 of the CAS Regulation for legal practitioners to undergo
criminal record checks was invalid on account of (i) inconsistency with Chapter lll of
the Commonwealth Constitution and/or (ii) infringement of the constitutionally implied
freedom of political communication; and (b) Mr Hamzy was not entitled to a
declaration that the decision not to approve the use of tablets by inmates at the
HRMCC for the making of personal telephone calls or telephone calls to legal
practitioners was invalid. Mr Hamzy sought leave to appeal those determinations.

The Court (Ball JA, Bell CJ and Payne JA agreeing) held, granting leave to appeal
in part and dismissing the appeal:

e The rights that may be derived from Chapter Il of the Constitution are not absolute
in the sense that they give a person an unfettered right to consult with a legal
practitioner of the person’s choosing. The implied freedom of political
communication does not give Mr Hamzy a personal right to communicate with a
lawyer of his choice about political and governmental matters: [52], [61].

e The validity of cl 94 of the CAS Regulation is to be determined by its practical
effect when correctly applied. Clause 94 does not have a material impact on the
right of an inmate to obtain the services of a legal practitioner of their choice, let
alone a material impact on the ability of such an inmate to obtain access to a
Chapter 1l court. At most, cl 94 prevents such an inmate from obtaining the
services of a very limited number of legal practitioners who were unsuitable to
provide services to inmates of the relevant classifications: [53]-[55].

e Clause 94 is not directed at political communications by inmates. It does not
prevent inmates from engaging in political communications through lawyers. The
fact that it imposes an immaterial restriction on the inmates’ choice of lawyer is
not itself a reason for concluding that it effectively burdens political
communications by inmates through lawyers: [60].


https://www.caselaw.nsw.gov.au/decision/19f10d9b68e9dbda403d5bd3

Corporations law: directors’ duties and inactive director

Kim v JM World AU Pty Ltd (in lig); Bak v JM World AU Pty Ltd (in lig) [2026]
NSWCA 146

Decision date: 28 July 2026
Ward P, Leeming JA and Black J

JM World AU Pty Ltd (JMW) was a wholesale distributor of cosmetic products. Mr
Bak and Ms Kim were JMW’s two directors and its only shareholders. On 28 February
2019, a contract for building work at a Killara property (the Property), a residential
property owned by Ms Kim as to 99% and by Mr Bak as to 1%, was made. At first
instance, the primary judge found the contract was made between JMW and the
builder (SDC) and held that JMW incurred a liability to SDC for unpaid invoices for
work done at the Property. After SDC served a creditor’s statutory demand seeking
to wind up JMW in reliance on that unpaid debt, Mr Bak caused JMW to make three
payments, totalling approximately $980,000, to two companies associated with him
in South Korea and to a third company in Japan. The primary judge held that both Mr
Bak and Ms Kim breached their directors’ duties by entry into the contract and were
liable to JMW. His Honour also declared that the payments to the South Korean and
Japanese companies were uncommercial transactions, unreasonable director related
dispositions, creditor defeating dispositions and voidable dispositions under the
Corporations Act 2001 (Cth) and ordered that Mr Bak and Ms Kim pay JMW certain
amounts for that breach. Mr Bak and Ms Kim appealed from those orders on different
grounds. The principal issues in Mr Bak’s appeal included whether the primary judge
erred in finding that the contract was with JMW and not Mr Bak personally; and
whether the contract was properly executed under s 127 of the Corporations Act. The
principal issue in Ms Kim’s appeal included whether the primary judge erred in
implicitly finding that Ms Kim’s role as a director had a causal link to JMW’s losses.

The Court (Black J, Ward P agreeing, Leeming JA dissenting in part) held,
dismissing the appeal with costs:

e The primary judge did not err in finding that JMW was party to the contract, not Mr
Bak personally. The contract, on its face, identified JMW as the contracting party.
Even if post-contractual conduct is relevant to determining the identity of the
parties, that conduct was equivocal and did not displace the inference arising from
the contract itself that JMW was party to the contract. The contract was executed
in the name of JMW and signed by Mr Bak, who had actual authority to enter into
the contract: [2] (Ward P); [25], [33] (Leeming JA), [115], [147] (Black J).

e There was no error in the primary judge’s approach to causation, which implicitly
treated Ms Kim’s breach of duty as causative of JMW’s loss. The directors’
conduct that brought about the impugned actions is properly understood as
comprising conduct of both Ms Kim and Mr Bak. Mr Bak was able to engage in his
conduct due to Ms Kim’s continuing acquiescence. Had Ms Kim fulfilled her duties,
she would have been put on notice of the risk of loss to JMW and would have
taken steps to prevent Mr Bak’s actions: [3] (Ward P), [190]-[200] (Black J).


https://www.caselaw.nsw.gov.au/decision/19f8c8f0a7ff06fe7a1fcc51
https://www.caselaw.nsw.gov.au/decision/19f8c8f0a7ff06fe7a1fcc51

Crime: confiscations and statutory construction

Hitchen v New South Wales Crime Commission [2026] NSWCA 144

Decision date: 29 July 2026
Leeming JA, Kirk JA and Griffiths AJA

Mr Ross Hitchen and Mr Geoffrey Hitchen (the appellants) concealed approximately
1.3kg of methylamphetamine in plastic bottles and bags underneath a step in the
garage at the South Penrith property where they resided prior to their arrest in 2018
(the Property). The New South Wales Crimes Commission commenced proceedings
in the Supreme Court seeking substituted serious crime use property declarations
and assets forfeiture orders under s 22AA and s 22 of the Criminal Assets Recovery
Act 1990 (NSW) (CAR Act) in respect of the proceeds of sale of the Property. The
primary judge made those declarations and orders. On appeal, the appellants
challenged various factual findings made by the primary judge, as well as his
Honour’s construction of s 9B(1) of the CAR Act. That section provides that “a
reference to serious crime use property is a reference to property that was used in,
or in connection with, a serious crime related activity”. The appellants challenged the
primary judge’s conclusion that the property constituted “serious crime property”
within the meaning of s 9B(1) of the CAR Act.

The Court (Griffiths AJA, Leeming JA and Kirk JA agreeing with the proposed orders
and writing separately) held, dismissing the appeal with costs:

e The testin s 9B(1) of the CAR Act does not require that there be a “substantial”
connection between the use of the Property and the serious crime related activity.
The notion of “used in, or in connection with a serious crime related activity” in s
9B(1) of the CAR Act involves a practical question of characterisation raising
issues of fact and degree. The difference between “used in” and “used in
connection with” is one involving the directness with which the property is used in
relation to the relevant criminal activity. Use of property can be connected to
criminal activity in various ways, and a broad range of facts may be relevant to
the assessment. That assessment is evaluative, not discretionary: [1], [84].

e The notion of “used in, or in connection with” is also purposive, requiring that the
property or some feature of it has been employed or made use of to advance or
facilitate the criminal activity or a purpose connected with the activity. However, it
is not necessary that there be a causal link between the property and the activity,
nor that the property was necessary for the activity to be undertaken, nor that it
made a unique contribution to that activity occurring: [1], [84], [188].

e The primary judge did not err in concluding that (a) the evidence did not raise a
sufficiently realistic possibility that the methylamphetamine at the Property could
have been caused by smoking and that (b) the appellants had manufactured
methylamphetamine at the property: [2], [33], [86], [163], [166].

e The primary judge did not err in concluding that the Property was “used in, or in
connection with, a serious crime related activity”: [32], [85]-[87], [179]-[180], [186].


https://www.caselaw.nsw.gov.au/decision/19f8c1c6c3ae162e6e214a0e

Australian Intermediate Appellate Decisions of Interest

Constitutional law: racial discrimination and social media post
Hanson v Faruqi [2026] FCAFC 96
Decision date: 27 July 2026

Perry J, Kennett J and Bennett J

In September 2022, Senator Faruqi published a tweet condemning the British Empire
in response to the death of Queen Elizabeth Il, including the words “I cannot mourn
the leader of a racist empire built on stolen lives, land and wealth of colonised
peoples.” Senator Hanson published a tweet in reply telling Senator Faruqi to “piss
off back to Pakistan”. Senator Farugi complained about the Hanson Tweet to the
Australian Human Rights Commission. The complaint was terminated and Senator
Farugi then commenced proceedings under s 46PO(1) of the Australian Human
Rights Commission Act 1986 (Cth) (AHRC Act) alleging unlawful discrimination under
s 18C of the Racial Discrimination Act 1975 (Cth) (RDA). At first instance, the primary
judge held that the Hanson Tweet contravened s 18C of the RDA because it was
“reasonably likely to offend, insult, humiliate or intimate” Senator Faruqi and was done
due to her “race, colour or national or ethnic origin”. The primary judge rejected
Senator Hanson’s reliance on the exemption in s 18D of the RDA and the
constitutional challenge to the RDA. Senator Hanson appealed to the Full Court on
grounds including whether s 18C is supported by the external affairs power in the
Commonwealth Constitution and whether s 18C of the RDA breaches the implied
freedom of political communication.

The Court (per curium) held, dismissing the appeal:

e Section 18C of the RDA is a law with respect to external affairs for the purpose of
the head of power in s 51(xxix) of the Commonwealth Constitution. There is no
error in the legal principles applied by the Full Court in Toben v Jones [2003]
FCAFC 137, which held that Part IIA of the RDA was reasonably appropriate and
adapted to give effect to international conventions to which Australia was a party,
specifically the International Convention on the Elimination of all Forms of Racial
Discrimination (ICERD). There are no compelling reasons for departing from this
Full Court authority that Part IIA of the RDA was validly enacted under the external
affairs power: [117]-[118], [132].

e Part lIA is not invalid by reason of the implied freedom of political communication.
The purpose of s 18C is to protect people against harm (in the form of serious
offence, humiliation or intimidation) inflicted because of their race. This purpose
is not illegitimate or inconsistent with the maintenance of the system of
representative government mandated by the Constitution. A law may have many
purposes, so long as one is legitimate, the analysis may move to the third stage
of the structured proportionality test. Section 18C is suitable, necessary and
adequate in its balance so that it does not breach the implied freedom of political
communication: [144], [147], [158], [161]-[188].


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2026/2026fcafc0096

Constitutional law: prosecutorial decisions and judicial review
Harkness v Banks [2026] VSCA 178

Decision date: 27 July 2026
Emerton P, Walker JA and Donaghue JA

On 7 October 2021, Mr Harkness commenced a private prosecution against Mr Banks
in the Magistrates’ Court of Victoria. On 3 June 2022, Mr Harkness was informed that
the Director of Public Prosecutions (DPP) would take over the prosecution and
withdraw all the charges. Mr Harkness sought judicial review of the DPP’s decision
to withdraw the charges. The primary judge heard argument confined to whether the
constitutionally protected supervisory jurisdiction of the Supreme Court of Victoria
extended to reviewing for jurisdictional error a decision of the DPP to withdraw
criminal charges in a proceeding taken over by the DPP under s 22(1)(b)(ii) of the
Public Prosecutions Act 1994 (Vic). The primary judge answered the question in the
negative and dismissed the proceeding. Mr Harkness sought leave to appeal against
the primary judge’s order, arguing that: (1) the principle of “unreviewability” was “not
compatible with our federal constitution and is not compatible with our system of
government, courts and justice ... and is not compatible with the rule of law”; and (2)
that the DPP’s power to take over the private prosecution removed him as a party to
that proceeding without due process.

The Court (per curiam) held, refusing leave to appeal:

e Decisions not to prosecute, or to discontinue a prosecution, may be reviewable in
rare cases and on limited grounds, not including the grounds advanced by Mr
Harkness in this proceeding. There are some ways in which the DPP might err
that would exceed the limits of power that Parliament could objectively have
intended to confer, and where to permit review would not undermine the rationale
for confining judicial review of prosecutorial decisions, such as reviewing a
decision not to lay charges where a prosecutor accepted a bribe: [5], [61]-[62].

e The Court was not required by reason of earlier High Court authorities of Barton
(1980) 147 CLR 75 and Maxwell v The Queen (1996) 184 CLR 501, to hold that
prosecutorial decisions are never amenable to judicial review on any ground. More
recent authorities, like Emmerson (2014) 253 CLR 393 leave open the possibility
that some prosecutorial decisions may be susceptible to judicial review on some
grounds. To identify which prosecutorial decisions may be susceptible to judicial
review, attention should be directed to circumstances in which the various
rationales for the insusceptibility principle either do not apply at all, or do not apply
with their full force: [24], [28], [37], [42]-[46].

e Consistently with Barton, there will be very few circumstances in which judicial
review of a decision to prosecute will be available. By contrast, it would not
undermine the independence or impartiality of the judiciary if judicial review of a
decision not to prosecute (or to discontinue a prosecution) was available in limited
circumstances and on limited grounds, depending on the width of prosecutorial
discretions and the nature of the public interest considerations: [45]-[49].


https://aucc.sirsidynix.net.au/Judgments/VSCA/2026/A0178.pdf

Asia-Pacific Decision of Interest

Private international law: anti-suit injunctions and comity

Kea Investments Ltd v Wikeley [2026] NZSC 97

Decision date: 31 July 2026
Winkelmann CJ, Glazebrook, Williams, Kés and Miller JJ

An elaborate worldwide fraud was perpetrated by the respondents against Kea
Investments Ltd (Kea), a British Virgin Islands company associated with the New
Zealand expatriate businessman Sir Owen Glenn. The first respondent, Mr Wikeley,
is a former New Zealand businessman now resident in Australia. The fraud involved
two elements. The first was the creation of a forged, fictitious “Coal Agreement”,
between Mr Wikeley as trustee of the Wikeley Family Trust (WF Trust) and Kea. The
Coal Agreement contained a jurisdiction clause stating the Agreement “will be
governed by the Laws in Lexington, Kentucky and any applicable Federal law”. The
WEF Trust was formed in New Zealand and is governed by New Zealand law. The
second element of the fraud was the second respondent, Wikeley Family Trustee Ltd
(WFTL) obtaining default judgment against Kea in the Fayette Circuit Court of
Kentucky in January 2022. That judgment was based on fictitious breach by Kea of
the fictitious Coal Agreement. In November 2022, Kea obtained interim anti-suit and
anti-enforcement injunctions against WFTL and Mr Wikeley from the New Zealand
High Court. In November 2023, the primary judge made the interim anti-suit and anti-
enforcement injunctions permanent. The Court of Appeal allowed Mr Wikeley’s
appeal in part and discharged the injunctive orders on the basis that comity prevented
the New Zealand courts interfering by anti-suit or anti-enforcement injunctions with
the application or enforcement of a judgment made in good faith by a foreign court.
In July 2025, leave was granted for Kea to appeal to the Supreme Court on the basis
that the Court of Appeal was wrong to discharge the permanent injunctions.

The Court (Kés J delivering the reasons of the Court) held, allowing the appeal and
reinstating the orders of the High Court:

e New Zealand was the proper forum to resolve Kea’s claim for fraudulent
conspiracy. The Court of Appeal’s conclusions as to the fraud effected by the
respondents, clearly justified and necessitated the making of anti-suit and anti-
enforcement orders on the basis of vexatious and unconscionable conduct in
issuing and enforcing the foreign process: [136].

e Comity concerns the need for domestic courts to respect the legitimate exercise
of jurisdiction by the courts of a foreign state. In the context of cross-border fraud,
comity also requires international judicial cooperation to combat that fraud,
especially where courts become unwitting participants in it. The fraud here
mitigated ordinary comity concerns and necessitated the orders made by the High
Court. The procurement of a foreign judgment by fraud, and efforts thereafter to
enforce it, engage a mutual interest in both courts to act quickly and effectively to
restrain such conduct: [113], [117]-[130].


https://www.courtsofnz.govt.nz/assets/cases/2026/2026-NZSC-97.pdf

International Decisions of Interest

Contract law: termination and loss of bargain damages

Great Asia Maritime Limited v Orion Shipping and Trading LLC [2026] UKSC 23

Decision date: 22 July 2026
Lords Briggs, Hamblen, Burrows, Stephens and Doherty

This appeal concerned the correct interpretation of cl 14 of the 2012 version of the
Norwegian Saleform (the NSF), the most commonly used standard form contract for
the sale and purchase of second-hand ships. On 4 June 2021, Orion Shipping and
Trading LLC (the Buyers) and Great Asia Maritime Ltd (the Sellers) entered into a
Memorandum of Agreement (the MOA) based on the 2012 version of the NSF for the
purchase of “LILA LISBON” (the vessel) for US$15 million. The Sellers failed to have
the Vessel ready by the amended “Cancelling Date”, following which the Buyers
terminated the MOA and brought arbitration proceedings. The arbitrators held that
the Sellers breached cl 14 of the NSF by failing to give notice of readiness by the
amended “Cancelling Date” due to their proven negligence. Clause 14 provided that
the Buyers are entitled in such circumstances to recover “due compensation” for “their
loss and for all expenses together with interest”. The arbitrators held that the Buyers
were entitled to recover US$1,850,000 for their loss of bargain damages. The Sellers
appealed to the High Court under s 69 of the Arbitration Act 1996 (UK). The High
Court allowed the appeal, holding that the Buyers were not entitled to recover loss of
bargain damages under cl 14 in the absence of a repudiatory breach of contract. The
Court of Appeal allowed the Buyers appeal, finding that the Buyers were entitled to
loss of bargain damages. The Sellers appealed to the Supreme Court on the basis
that loss of bargain damages were not recoverable under cl 14, arguing that: (1) the
loss of bargain was not caused by the Sellers’ breach, but rather the Buyer’s decision
to terminate the contract; and (2) loss of bargain damages are not recoverable at
common law in the absence of a repudiatory breach of contract.

The Court (Lord Hamblen and Lord Burrows, with whom Lord Briggs, Lord Stephens
and Lord Doherty agreeing) held, dismissing the appeal:

e The modern approach to contractual interpretation applies to the interpretation of
standard form contracts. Having regard to text, context and purpose, the language
of “loss” in cl 14 is general and unqualified. The natural and ordinary meaning of
‘loss” includes the loss of bargain suffered by the Buyers consequent on the
cancellation of the contract. The phrase “due compensation” means appropriate
compensation using the common law principles of causation, remoteness and
mitigation: [22]-[25].

e Subject to there being words to the contrary, there is no good reason to interpret
an express compensation clause as excluding damages for loss of bargain unless
there are words to that effect. The causation principle derived from Financings Ltd
v Baldock [1963] 2 QB 104 does not provide an explanation for why termination
under an express termination clause, does not trigger damages for loss: [64]-[70].
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https://supremecourt.uk/uploads/uksc_2025_0178_judgment_0348b8fee4.pdf

Property law: contracts of sale and the accessory rule

Zardev Inc v Dydzak [2026] SCC 27

Decision date: 24 July 2026

Wagner CJ, Karakatsanis, C6té, Rowe, Martin, Kasirer, Jamal, O’'Bonsawin and
Moreau JJ

In 1881, the construction of a dam at the outlet of Lac Masson in the Laurentians
region, north of Montréal, raised the level of the lake by about 1.5 metres. A strip of
land between the lake and the shore was then flooded and became submerged.
Although underwater, this strip of land is in the private domain and is not state
property. From 1959 to 1971, Zardev Inc, a property developer, divided the land
bordering the lake into several hundred riparian lots and sold part of them to various
buyers. The deeds of sale described the lands as being “bounded by Lake” but did
not mention the submerged strip of land. In 2016, following an official update to the
plans showing the boundaries of the lands, the owners of the lots (Dydzak and others)
learned that this strip of land was still owned by the developer. The owners sought a
declaration that the land had been sold to them with their riparian lots. The owners
relied on the civil law maxim accessorium sequitur principale (the accessory follows
the principal), which is partially codified in Quebec’s law of sale, requiring a seller to
deliver to the buyer, along with the principal property sold, “all its accessories”. The
Superior Court dismissed the owners’ application, concluding that the submerged
lands had not been sold and were not accessories to the riparian lots. The Court of
Appeal allowed an appeal, concluding instead that the buyers were the owners of the
submerged lots. The developer appealed to the Supreme Court of Canada on
grounds including that the submerged lots were not accessories to the riparian lots.

The Court (Kasirer J with whom Wagner CJ, Karakatsanis, Rowe, Martin, Jamal,
O’Bonsawin and Moreau JJ agreed, Cété J dissenting) held, dismissing the appeal:

e The accessory rule is a default rule of contractual interpretation in Quebec civil
law based on presumed party intention that the accessory property and the
principal property are transferred simultaneously, unless otherwise indicated. An
accessory is property that is destined to serve the principal property sold and is
necessary for the agreed use of the latter. The destination of the principal property
sold should be determined in order to ascertain whether the property that is
potentially an “accessory” is necessary to fulfill this destination. For accessory
property to be presumed to be transferred with the principal property, it must be
necessary for the use of that property, such that the buyer can derive from it the
enjoyment contemplated by the parties to the contract: [7], [56]-[62].

e The submerged lands are accessories to the riparian lots, as they ensure that the
destination of the property sold, as established by the parties, can be fulfilled. The
submerged land secures direct and exclusive access to the lakeshore which is an
essential component of the value and destination of the riparian lots and, without
them, this use contemplated by the parties would not be possible: [7], [93]-[96].


https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/21587/index.do

