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New South Wales Court of Appeal Decisions of Interest

Tort law: misfeasance in public office

Tsakirios v State of New South Wales [2026] NSWCA 132

Decision date: 16 July 2026
Bell CJ, Leeming JA and Kirk JA

In May 2019, a masked and armed offender robbed a Subway fast food restaurant in
Kings Park, Sydney. Mr Tsakirios was charged with that offence by Detective Senior
Constable (DSC) Allan, but that charge was withdrawn eight months later by the
Director of Public Prosecutions (DPP). Proceedings were then brought by Mr
Tsakirios against the State of New South Wales, claiming damages for malicious
prosecution, false imprisonment and misfeasance in public office against DSC Allan
by failing to disclose certain information to the DPP, in breach of the duty imposed by
s 15A of the Director of Public Prosecutions Act 1986 (NSW) (DPP Act). The primary
judge found in favour of the State and, in doing so, adopted the State’s written
submissions to a substantial degree in terms of structure and content. Mr Tsakirios
appealed only in relation to the misfeasance in public office claim and did so on
grounds, including whether the primary judge failed to give adequate reasons or the
fact-finding process otherwise miscarried and whether the primary judge erred in
finding that the duty of disclosure under s 15A of the DPP Act was not a public duty.
In considering those grounds, the Court considered the nature of the tort of
misfeasance in public office.

The Court (Kirk JA, Bell CJ agreeing, Leeming JA agreeing with separate reasons
on ground 10 and 11 and the nature of the tort) held, dismissing the appeal:

e The reasons relevant to the findings of fact were adequate. If an issue is wrongly
decided, this Court when hearing and determining an appeal by way of rehearing
not limited to questions of law will intervene, even if the reasons are adequate;
conversely, if the issue is rightly decided, this Court will not intervene even if the
reasons are inadequate or non-existent: [3], [71].

e The tort of misfeasance in public office involves a public officer purporting to
exercise a function (the exercise of a public power attached to the office) in a way
that was invalid or unauthorised. That exercise of power must have been
undertaken maliciously, and it must have caused loss or harm to the plaintiff. The
formulation of the tort by Deane J in Northern Territory v Mengel (1995) 185 CLR
307 is not an exhaustive statement of the tort: [8], [77], [121].

e It is not necessary to establish the tort that there be a duty to exercise the power
or that the public officer owed a duty not to commit the particular abuse to the
plaintiff or a class of plaintiff. The tort can apply to omissions to comply with legal
duties. The relevant question is whether the conduct would have been amenable
to a mandatory order in Court: [12]-[18], [95]-[103].


https://www.caselaw.nsw.gov.au/decision/19f5db8a6bc7102aa08f7a9b

Administrative law: minister’s appointment to Local Aboriginal Land Council

Hika Tarawa Te-Kowhai v Minister for Aboriginal Affairs and Treaty [2026]
NSWCA 138

Decision date: 20 July 2026
Bell CJ, McHugh JA and Preston CJ of LEC

The Minister for Aboriginal Affairs and Treaty appointed an administrator to Cobowra
Local Aboriginal Land Council (Cobowra) under s 222 of the Aboriginal Land Rights
Act 1983 (NSW) (ALRA). After taking office, the administrator dismissed Mr Te-
Kowhai as Cobowra’s Chief Executive Officer (CEQO). Mr Te-Kowhai and Cobowra
sought judicial review of the Minister's decision to appoint an administrator on
grounds that fell within the categories of review of illegality, irrationality and
procedural impropriety. The primary judge rejected these grounds and dismissed the
proceedings. Mr Te-Kowhai appealed on several grounds, including that: (1) there
was no approval for the appointment of the administrator by the New South Wales
Aboriginal Land Council (NSWALC) pursuant to s 223(3) of the ALRA; (2) the CEO
of the NSWALC was not a duly authorised officer of the NSWALC; and (3) the primary
judge erred in not accepting any constitutional challenge to the appointment. The
Minister sought leave of the Court to sustain the primary judge’s rejection of Mr Te-
Kowhai’s no approval ground on the factual basis that there was implied approval of
the appointment.

The Court (Preston CJ of LEC, Bell CJ and McHugh JA agreeing) held, dismissing
the appeal:

e The NSWALC did not need to make any written representation to the Minister in
response to his proposed notice of appointment of the administrator in order to
comply with the mandatory condition in s 222(3) of the ALRA. The NSWALC’s
tacit approval of the appointment of an administrator could be inferred from the
NSWALC'’s initial letter of 5 August 2025, recommending the appointment of the
administrator and the subsequent non-objection of the NSWALC to the Minister’s
notification on 20 August 2025 of the proposed appointment: [25]-[35].

e The Minister’s notice of contention, seeking leave to sustain the primary judge’s
rejection of Mr Te-Kowhai’s non-approval ground on the factual basis that there
was an implied approval, was both permissible and upheld. The Court has power
to review findings of fact as well as determinations of the applicable law in an
appeal under s 58 of the Land and Environment Court Act 1979 (NSW). The
Minister, as the respondent, is entitled to uphold the primary judge’s decision on
“any good legal ground appearing upon the evidence although he did not present
it in the Court below”. Bell CJ and McHugh JA held that, in light of this finding, it
was unnecessary to consider the non-delegable function ground: [3], [30]-[35].

e The primary judge was correct in not accepting any constitutional challenge to the
appointment decision, as Mr Te-Kowhai had not pleaded any such ground in the
amended summons in the court below: [107]-[115].


https://www.caselaw.nsw.gov.au/decision/19f6ee45e73c989bbf5d0871
https://www.caselaw.nsw.gov.au/decision/19f6ee45e73c989bbf5d0871

Civil procedure: freezing orders

Golden Rain Development Pty Ltd (ACN 166 672 537) v The Owners — Strata
Plan No 97938 [2026] NSWCA 135

Decision date: 16 July 2026
Bell CJ, Leeming JA and Ball JA

The owners’ corporation of a set of apartments brought proceedings against the
developer of those apartments, Golden Rain Development Pty Ltd (Golden Rain).
The owners’ corporation sought damages in respect of certain allegedly defective
works. Golden Rain had funded the development of the apartments and some nearby
terraces using loans from its related parties. While the proceedings were pending,
Golden Rain refinanced those loans and granted to the related parties the benefit of
a security over the terraces. The owners’ corporation sought: (1) a freezing order to
restrain Golden Rain from disposing of, dealing with, or diminishing the value of the
terraces, up to the unencumbered value of $29,080,012.98; and (2) an order
restraining the developer from dealing with its proprietary interest in the terraces
without giving prior notice to the owners’ corporation of at least five business days.
The primary judge made the alternative order sought by the owners’ corporation but
increased the notice period to 20 business days and excepted from the order three
of the terraces that were already subject to contracts of sale. Golden Rain sought
leave to appeal from that decision on the basis that the primary judge erred in making
the order in circumstances where Golden Rain needed to sell the terraces for the
purposes of repaying the substantial and refinanced debts or, alternatively, that the
primary judge should have excepted from the freezing order an ability of Golden Rain
to sell the terraces to pay its current debts as they fell due.

The Court (Bell CJ, Leeming JA and Ball JA agreeing) held, granting leave to
appeal and allowing the appeal:

e Rule 25.14 of the Uniform Civil Procedure Rules 2005 (NSW) (UCPR) was not
intended to alter or modify the principles relating to the grant of Mareva or freezing
orders that had developed prior to the introduction of the rule: [32]-[34], [64], [95].

e Those principles have always excepted from the operation of a freezing order the
payment of debts as they fall due by the party the subject of the order. This
exception is not confined to the payment of debts of trade creditors. The reference
to “dealing” in UCPR r 25.14(4)(b) takes its meaning from the context of the rule
as well as the jurisprudence that predated it and, in particular, the requirement
that there be a danger of the dissipation of assets: [38]-[43], [67], [69], [93], [100].

e There is a material difference between, on the one hand, the distribution of profits,
the making of loans to related parties or the repayment of a related party’s debts,
and, on the other hand, the payment of the debts of the party sought to be
restrained by the freezing order. The latter does not result in a dissipation or
depletion of net assets. The sale of assets to repay an accrued liability does not
affect or diminish the putative judgment debtor’s net asset position: [67], [72]-[75],
[93], [98], [100].


https://www.caselaw.nsw.gov.au/decision/19f648d26375e42c03171119

Administrative law: judicial review and jurisdictional error

Reward Interiors Pty Ltd t/'s Reward Group v Tackelly No 8 Pty Ltd atf Tackelly
No 8 Trust [2026] NSWCA 133

Decision date: 15 July 2026

Ward P, McHugh JA and Free JA

These proceedings arose out of an Adjudication Review Application made under the
Building and Construction Industry (Security of Payment) Act 2021 (WA) (WA SOP
Act). Reward Interiors Pty Ltd was engaged by Tackelly No 8 Pty Ltd to undertake
design and construction works associated with the refurbishment of a hotel in Perth.
Clause 7.1 of the parties’ contract provided that a notice and other communications
given under the contract documents shall be deemed to have been given and
received if in writing and signed by or on behalf of the sender and if posted or
delivered or sent by email in the form of a letter attachment. On 2 December 2024,
Tackelly applied for a Review of an Adjudication Determination and later that same
day, sent an email to Reward Interiors with an email attachment containing a link to
download the files in a Mimecast repository. On 13 January 2025, the review
adjudicator found that he lacked jurisdiction as s 42(3) of the WA SOP Act, requiring
Tackelly to give Reward Interiors a copy of the Review Application within one
business day after the application was made, was a condition precedent to the
exercise of jurisdiction and it was not complied with. The primary judge agreed that
s 42(3) was not complied with but found that it was not a jurisdictional precondition.
On appeal, Reward Interiors contended that s 42(3) was a precondition to jurisdiction
and Tackelly contended that the primary judge erred in finding that it failed to comply
with s 42(3) of the WA SOP Act (the service issue).

The Court (McHugh JA and Free JA, Ward P dissenting as to the service issue) held,
allowing the appeal:

e The primary judge erred in concluding that the s 42(3) requirement was not a
precondition to jurisdiction. An analysis of the text, the structure of the legislative
scheme and the purpose of the WA SOP Act favours the construction of s 42(3)
as a jurisdictional requirement: [63]-[65], [67], [69]-[71], [120], [124].

e The Adjudication Review Application documents were not documents “given
under the contract documents”. Clause 7.1 of the contract is facilitative rather than
prescriptive and does not “provide” for the manner of service for the purposes of
s 113(2)(a) of the WA SOP Act: [101], [121], [131].

e Tackelly did not, in the relevant statutory sense, “give” a copy of the Review
Application and accompanying documents to the appellant by 3 December 2024
as required under s 42(3) of the WA SOP Act. Properly construed, none of the
methods of “giving” documents authorised by s 113(3)(a)-(e) of the WA SOP Act
was complied with: [125], [128]-[147], [122]-[123].

e Ward P (in dissent) held that the Review Application was “otherwise provided” to
the Reward Interiors within the meaning of s 113(3)(d): [109]-[117].


https://www.caselaw.nsw.gov.au/decision/19f5e3be761be883b59f741e

Australian Intermediate Appellate Decisions of Interest

Tort law: breach of statutory duty and raising a new argument on appeal

Nestle Australia Ltd v Healey [2026] VSCA 171

Decision date: 20 July 2026
Richards JA, Donaghue JA and Kaye JA

Nestle Australia Ltd operates a food production factory in Wahgunyah, Victoria.
Wendy Healey worked at that factory. In January 2017, she commenced full-time
work in the Le Snack production plant, where her duties included participating in
periodic industrial cleaning processes. On 8 July 2017, during an intensive cleaning
operation where cleaning chemicals were used extensively, Healey developed a
cough, severe headache and other flu-like symptoms. The symptoms persisted and
by December 2017, Healey was diagnosed with Reactive Airways Dysfunction
Syndrome and Reactive Airways Laryngeal Dysfunction Syndrome. Healey sought
damages from Nestle for negligence and breach of statutory duty under the
Occupational Health and Safety Regulations 2017 (Vic) (the Regulations). Nestle
accepted that Healey’s condition was caused by exposure to something in the
workplace, but it denied any fault. The jury found that Nestle was not negligent but
that it breached reg 158 and/or 163 of the Regulations. Nestle sought leave to appeal
on the basis that the jury’s finding of breach of statutory duty was not a conclusion
reasonably open on the evidence. Nestle sought to advance a new argument
concerning whether the relevant chemicals qualified as “hazardous substances”
under the Regulations.

The Court (Richards JA and Kayne JA, Donaghue JA dissenting) held, granting
leave to appeal and dismissing the appeal:

e Judicial correction of jury verdicts is “extremely rare” and a party seeking to
overturn a jury verdict “needs an exceptionally strong case” to show that the
verdict was not open. Evaluating the evidence and resolving disputed issues of
fact are quintessentially matters for the jury. In performing those tasks, the jury
enjoyed advantages not available to this Court, including observing the evidence
of the witnesses unfold over the course of the trial, seeing the witnesses explain
their evidence by reference to photographs tendered in evidence, and undertaking
a view of the Le Snak plant on the second day of the trial. On the view of the
evidence most favourable to Ms Healey, it was open to the jury to find that
Healey’s injury was caused by a breach of reg 163 of the Regulations in respect
of exposure to the chemical Topax 686: [12]-[15], [68], [72]-[77], [98].

¢ Nestle was not permitted to raise an argument on appeal about the application of
reg 163. This argument did not involve a pure question of law. The question
whether the chemicals in question were “hazardous substances” in diluted form
would have required reference to material not in evidence and which could have
been led at trial: [57]-[64]. Donaghue JA (in dissent) found that it was in the
interests of justice to allow Nestle to advance the new argument: [130]-[133].


https://aucc.sirsidynix.net.au/Judgments/VSCA/2026/A0171.pdf

Civil procedure: tort of misfeasance in public office and pleadings

Palmer v Shipton [2026] FCAFC 90

Decision date: 8 July 2026
Beach J, Abraham J and McDonald J

Clive Palmer and Palmer Leisure Coolum Pty Ltd (Palmer parties) commenced
separate proceedings against former Australian Securities and Investments
Commission (ASIC) Chair James Shipton, alleging the tort of misfeasance in public
office. The claims arose from ASIC’s historical dealings with The President’s Club Ltd
and ASIC’s prosecution of the Palmer parties concerning alleged breaches of the
Corporations Act 2001 (Cth). The primary judge struck out portions of the pleadings,
refused leave to file further amended statements of claim (SOCs), and summarily
dismissed the proceedings. The Palmer parties sought leave to appeal those
decisions on several bases, including that: (1) the primary judge erred in holding that
the SOCs did not plead specific conduct of Mr Shipton capable of constituting the tort
of misfeasance in public office; and (2) the primary judge erred in holding that it was
insufficient in seeking to establish the tort of misfeasance, that the putative tortfeasor
caused, supervised or directed the relevant impugned conduct of others.

The Court (Beach and Abraham JJ, McDonald J writing separately on the standard
of appellate review) held, granting leave and dismissing the appeal:

e The primary judge correctly determined, after careful consideration of the
pleadings and in the exercise of his discretion, that the SOCs did not disclose a
reasonable cause of action for the tort of misfeasance in public office: [12].

e The discretionary nature of the primary judge’s assessment of whether the
relevant paragraphs and the amended statements of claim ought to be struck out
on the basis of the insufficiency of the facts pleaded, means that House v The
King error must be established. Where paragraphs are struck out on the basis of
a point of law, the correctness standard might apply: [15]-[16].

e McDonald J, writing separately, queried whether composite evaluative questions,
arising in the context of an application to strike out a statement of claim or for
leave to file an amended or substituted statement of claim should be regarded as
involving a true discretion (attracting a House v The King review), or as questions
that permit of only one correct answer (involving the correctness standard): [174].

¢ The tort of misfeasance in public office is a tort of personal liability. It cannot be
established by aggregating the acts and knowledge of various officers, nor can it
be built upon a foundation that is a composite of the conduct of a number of
individual officers: [83].

e A claim for the tort of misfeasance in public office involves serious allegations
concerning both conduct and state of mind that must be pleaded clearly and with
specificity. The need for specificity demands a clear articulation of what precisely
Mr Shipton is said to have done. The Palmer parties were unable to plead what
role Mr Shipton himself played in any of the conduct that they alleged: [80], [84].


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2026/2026fcafc0090

Asia-Pacific Decision of Interest

Civil procedure: limitation periods for misrepresentation and rescission claims

Kuvera Properties Pte Ltd v Far East Opus Pte Ltd [2026] SGCA 34

Decision date: 17 July 2026
Menon CJ, Chong JCA, Hock JCA, Nair JCA and Ramesh JAD

Kuvera Properties Pte Ltd entered into a sale and purchase agreement (SPA) in 2013
for the purchase of a medical unit in a development launched by Far East Opus Pte
Ltd. Kuvera Properties claimed to have been induced to enter into the SPA by various
representations made by Far East Opus as to qualities that the development would
possess. After Kuvera Properties received the keys to the Medical Unit in August
2016, it faced substantial difficulties in tenanting the property until March 2021. During
that period, it raised concerns to Far East Opus over perceived deficiencies in the
development. On 16 May 2024, Kuvera Properties commenced proceedings against
Far East Opus claiming damages for misrepresentation under s 2 of the
Misrepresentation Act 1967 (Singapore, 2020 rev ed) and for rescission of the SPA.
Far East Opus argued that Kuvera Properties’ claims were time-barred under various
provisions of the Limitation Act 1959 (Singapore, 2020 rev ed). The High Court
agreed with Far East Opus and struck out the proceedings. Kuvera Properties
appealed to the Court of Appeal, arguing that its causes of action fell outside the
scope of the Limitation Act, or alternatively, they were brought in time as either
ss 24A(3)(b) or 29(1)(c) of the Limitation Act operated to extend the limitation period
or postpone the commencement of the limitation period.

The Court (Chong JCA delivering the judgment of the court) held, allowing the
appeal and setting aside the orders of the primary judge striking out the
proceedings:

e The Limitation Act drew a distinction between claims for equitable relief that were
within equity’s concurrent jurisdiction with the common law (where equity gave a
different remedy to the common law for the same cause of action) and equity’s
exclusive jurisdiction (where there was no parallel cause of action at common
law). This distinction had historically been observed by the courts of equity and
had been preserved under the Limitation Act: [99]-[119].

e A claim under s 2(1) of the Misrepresentation Act, seeking relief for a
misrepresentation, is an action for “relief from the consequences of a mistake”
under s 29(1)(c) of the Limitation Act. While the claim is subject to a limitation
period under the Limitation Act, the commencement of that period is postponed to
the time when the claimant could with reasonable diligence have discovered that
the misrepresentations were false: [136], [156], [168]-[171].

e The claim for rescission of the SPA was a claim for equitable relief within equity’s
exclusive jurisdiction, as the common law does not give any remedy for innocent
misrepresentation. No limitation period applied to the claim and instead it was
governed by the equitable doctrine of laches: [77], [120].


https://www.elitigation.sg/gd/s/2026_SGCA_34

International Decision of Interest

Corporations law: fiduciary duties of a company director

Saxon Woods Investments Limited v Costa [2026] UKSC 21

Decision date: 14 July 2026
Lord Sales, Lord Briggs, Lord Hamblen, Lord Burrows and Lady Rose

Spring Media Investments Ltd (SMI) was a holding company in the fashion, beauty
and luxury brand services sector. Saxon Woods Investments Ltd was a shareholder
that held 22.33% of the shares in SMI in 2019. Mr Costa was a director and chairman
of SMI. SMI's shareholders entered into a Shareholders’ Agreement (SHA) in 2016
which contemplated the sale of the SMI or its shares (exit) by the end of 2019. SMI
delegated the conduct of the sale process exclusively to Mr Costa. Mr Costa believed
that a sale later than by the end of 2019 would generate a better financial return for
SMI and the investors. The trial judge found that Mr Costa adopted various tactics to
effectuate a later sale, including by preventing other directors from knowledge of or
involvement in the sale process, misleading the board and failing to disclose that his
instructions to SMI advisors in connection with the sale did not encompass achieving
a 2019 exit. Costa delayed the sale beyond 2019, but the Covid-19 pandemic
destroyed the prospect of a valuable exit. Saxon Woods brought an unfair prejudice
petition under ss 9946 of the Companies Act 2006 (UK). The trial judge agreed with
the case on unfair prejudice but found that Mr Costa’s conduct did not amount to a
breach of fiduciary duty under s 172 of the Companies Act, nor was Mr Costa found
to be dishonest. Both Saxon Woods and Mr Costa appealed. The Court of Appeal
dismissed Mr Costa’s appeal and allowed Saxon Woods’ appeal on the basis that Mr
Costa breached his fiduciary duty. Mr Costa appealed on the basis that the Court of
Appeal erred in reversing the trial judge’s decision.

The Court (Lord Briggs with whom Lord Sales, Lord Hamblen, Lord Burrows and
Lady Rose agreed) held, dismissing the appeal:

e A duty not to subvert the management of the company’s affairs by the board as a
whole is part of the general duty under s 172 of the Companies Act. The
requirement for good faith also extends not merely to the director’s thinking but
also to his conduct in pursuit of the best course for the company. The Court of
Appeal was right to hold that the trial judge erred in ruling that Mr Costa did not
act in breach of his s 172 duty to SMI. Mr Costa’s conduct was manifestly disloyal
to SMI and he acted in bad faith: [43]-[48], [53]-[61], [65].

e It is a long-standing principle that the court will not interfere with the exercise of
the business judgment of directors, if the directors act bona fide in what they
consider to be in the best interests of the company. However, this principle does
not extend to a case where one director has sought to pursue his own judgment
as to the best way to promote the company’s interests by a covert strategy to
pursue an objective which directly conflicts with the business judgment and
strategy already resolved upon by the board as a whole: [29]-[32].


https://supremecourt.uk/uploads/uksc_2025_0149_judgment_068a722678.pdf

