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New South Wales Court of Appeal Decisions of Interest

Administrative law and constitutional law: appointment of administrator
Racing NSW v Australian Turf Club Ltd [2026] NSWCA 115
Decision date: 19 June 2026

Kirk and Stern JJA, Griffiths AJA

The Australian Turf Club Ltd (ATC) owns and operates four racecourses in Sydney
that host thoroughbred horse racing. Purportedly pursuant to the power conferred on
Racing New South Wales (RNSW) under s 14(2)(g) of the Thoroughbred Racing Act
1996 (NSW) (TRA), an administrator was appointed on 15 December 2025 to conduct
the affairs of the ATC. On the same day, the ATC commenced proceedings
challenging the validity of the administrator’s appointment on several bases, including
that the administrator’s appointment did not fall within the ambit of RNSW’s functions
under s 13 of the TRA; and that s 14(2)(g) of the TRA was inconsistent with the
Corporations Act 2001 (Cth) and was therefore inoperative by force of s 109 of the
Commonwealth Constitution. The primary judge disagreed that s 14(2)(g) was
inconsistent with the Corporations Act but agreed that the administrator’s
appointment was not authorised by the TRA and was therefore invalid. On 23 March
2026, RNSW sought leave to appeal, contending (amongst other things) that the
primary judge erred in holding that the administrator’s appointment did not fall within
RNSW’s functions, particularly “to control, supervise and regulate horse racing in the
State” under s 13(1)(b) of the TRA. By notice of contention, the ATC maintained that
s 14(2)(g) of the TRA was inconsistent with the Corporations Act 2001.

The Court held (per curiam), setting aside the orders of the primary judge:

e The primary judge erred in holding that the administrator’'s appointment was not
authorised under the TRA. Having regard to the text of the definition in s 3(1) of
the TRA, the promotion, conducting or controlling of race meetings, the availability
and operation of facilities to enable race meetings to take place, and ensuring that
both appropriate corporate governance and adequate finances are available to
enable race meetings to be appropriately managed and operated are all matters
that may fall within the definition of “horse racing” for the purpose of s 13(1)(b) of
the TRA. Therefore, having regard to the TRA as a whole, the administrator’s
appointment was within the ambit of RNSW’s function under s 13(1)(b) as it “was
a means of” controlling, supervising and regulating horse racing in New South
Wales: [122]-[123].

¢ Insofar as it enables the appointment of an administrator to a company governed
by the Corporations Act, s 14(2)(g) does not alter, impair or detract from the
operation of any of the provisions of the Corporations Act. The appointment of an
administrator does not remove the directors of the race club, nor affect the race
club’s powers. Any administrator appointed under s 14(2)(g) would also
themselves be subject to the duties of a director under the Corporations Act. No
direct inconsistency between the laws arises: [242], [251], [257]-[258].


https://www.caselaw.nsw.gov.au/decision/19ed3dcd6bd31d8acf65ba5a

Administrative law: judicial review of Industrial Relations Commission

Hanna v Commissioner of Police [2026] NSWCA 120

Decision date: 30 June 2026
Bell CJ, Ward P, Leeming JA

In August 2022, the New South Wales Police Commissioner removed Mr Hanna from
the NSW Police Force on the basis that she no longer had confidence in Mr Hanna'’s
suitability to continue as a police officer. The removal followed the discovery of four
videos on Mr Hanna’s phone, which the Police Commission was satisfied could on
‘reasonable grounds” constitute “child abuse material” within the meaning of s 91FB
of the Crimes Act 1900 (NSW). Mr Hanna sought review of his removal by the Police
Commissioner before the Industrial Relations Commission. Mr Hanna had earlier
been convicted of knowing possession of child abuse material by the Local Court, but
the conviction was set aside on appeal. At first instance, Commissioner O’Sullivan
ordered Mr Hanna'’s reinstatement, finding that his removal was “unreasonable” and
“‘unjust” for the purposes of s 181F of the Police Act 1900 (NSW). On appeal to the
Full Bench of the Industrial Relations Commission under s 191 of the Industrial
Relations Act 1996 (NSW) (the IRA), Mr Hanna’s reinstatement was overturned on
the basis that Commissioner O’Sullivan (a) erroneously imposed an onus on the
Police Commissioner to prove that Mr Hanna had committed an offence; (b) failed to
look at the Police Commissioner’s reasoning that there were “reasonable grounds” to
make certain findings; and (c) made erroneous factual and evidentiary findings. On
application for judicial review, Mr Hanna contended that the Full Bench’s decision
was attended by jurisdictional error on several bases, including by denying him
procedural fairness in asking whether there were “reasonable grounds” to conclude
that he had been in possession of child abuse material, and by misconceiving its
jurisdiction under s 191 of the IRA to interfere with factual findings.

The Court held (Leeming JA, Bell CJ and Ward P agreeing), dismissing the further
amended summons:

e There was no denial of procedural fairness by the Full Bench in adopting the
standard of “reasonable grounds”. It was not possible for the Full Bench to assess
whether the Police Commissioner’s decision was “harsh, unreasonable or unjust”
under s 181F of the Police Act without having close regard to her reasons. That
included the standard of proof of “reasonable grounds” adopted in those reasons,
for the exercise of the power of removal. In any event, the approach adopted by
the Full Bench was not unheralded to the parties: [90], [98]-[100].

e Section 191(3) of the Industrial Relations Act, which requires the Full Bench to
“follow the principles applying to appeals from discretionary decisions”, confirms
that in the exercise of a discretionary power, the ordinary principles applicable to
House v The King apply. Section 191(3) does not overturn Warren v Coombes in
the general exercise by the Full Bench of its appellate functions: [60], [125]-[127].


https://www.caselaw.nsw.gov.au/decision/19ef7d9c571470558eb34ad7

Corporations law: indemnification of a former director

Keybridge Capital Ltd v Bolton (No 2) [2026] NSWCA 119

Decision date: 23 June 2026
Stern JA, Ball JA and Free JA

Mr Bolton was a director of Keybridge Capital Ltd over three separate periods. A
Director’'s Deed was entered into on 2 January 2013, at the start of the second of
those periods. Clause 3.1 of the 2013 Deed provided that Keybridge must indemnify
Mr Bolton “on a full indemnity basis and to the full extent permitted by law, against all
losses, liabilities incurred by [Mr Bolton] as an officer of [Keybridge] or a related body
corporate”. Clause 3.3(a) of the Deed relevantly provided that “[Keybridge], on [Mr
Bolton’s] request, will advance to [Mr Bolton] reasonable costs incurred or expected
to be incurred by [Mr Bolton] (whether legal or otherwise) in defending Relevant
Proceedings”. In 2024, WAM Active Ltd brought a derivative action on behalf of
Keybridge, alleging that Mr Bolton breached his duties as a director relating to
conduct that occurred during the third period that Mr Bolton was a director of
Keybridge (the NSW proceedings). No deed providing for an indemnity was entered
into at the start of that third period. At all material times, s 199A(3)(a) of the
Corporations Act 2001 (Cth), when read with s 199A(2)(a), provided that a company
must not, whether by agreement or by making payment, indemnify a person against
legal costs incurred in defending an action for a liability incurred as an officer of the
company if the costs are incurred in defending or resisting proceedings in which the
person is found to have a liability owed to the company. On appeal, the primary issue
was whether Keybridge was obliged, under the Director's Deed or Keybridge's
Constitution, to indemnity Mr Bolton for legal costs that he had incurred, and would
incur, in defending the NSW proceedings and related proceedings in the Italian
Republic.

The Court held (per curiam), allowing the appeal and setting aside the orders of
the primary judge:

e The primary judge erred in finding that cl 3.1 of the Deed obliged Keybridge to
indemnify Mr Bolton for legal costs incurred in the primary proceedings pending it
being known, whether or not Mr Bolton had a liability to Keybridge falling within
the ambit of s 199A(2)(a) of the Corporations Act: [41], [80]-[81].

e The terms of cl 3 of the Deed indicate that its overall purpose was to provide for
an indemnity in a manner which was compliant with s 199A of the Corporations
Act. [38], [69]. That provision, read in its legislative history and context,
demonstrates Parliament’s intention that there be a distinction between an
indemnity for legal costs and a loan or an advance for legal costs. The former is
prohibited if it falls within the ambit of s 199A(3), but the latter falls outside that
prohibition and is expressly permitted by s 212(2). The practical effect of s 199A(3)
is that an indemnity falling within that provision is precluded for as long as the
person may be found to have a liability falling within s 199A(2): [35]-[41] (in obiter).


https://www.caselaw.nsw.gov.au/decision/19ef1dd85971040d08ffe31e

Australian Intermediate Appellate Decisions of Interest

Constitutional law: parliamentary privilege
TESA Group Pty Ltd v Mining and Energy Union [2026] FCAFC 86
Decision date: 3 July 2026

Bromwich, Kennett and Horan JJ

The Mining and Energy Union brought two applications to the Fair Work Commission
seeking “regulated labour hire arrangement orders” under Pt 2-7A of the Fair Work
Act 2009 (Cth), which would bind TESA Group Pty Ltd and related labour-hire
companies. TESA sought to have the Deputy President of the Commission recuse
herself from hearing both applications by reason of apprehended bias arising from
her prior career as a Member of Parliament, during which she supported the “same
job, same pay” principle underlying the policy now embodied in the applicable
legislation. TESA’s recusal application relied partly on two Hansard extracts that
contained comments made by the Deputy President during parliamentary
proceedings. The Deputy President dismissed the recusal applications. TESA
thereafter commenced judicial review proceedings, which were dismissed by the
primary judge, who relied on the Hansard extracts in doing so. TESA appealed that
decision and the Energy Union, by notice of contention, contended that the primary
judge erred in admitting the Hansard extracts into evidence. The Full Court
considered whether s 16(3) of the Parliamentary Privileges Act 1987 (Cth) (PPA)
applied to preclude the admission of the Hansard extracts into evidence, and whether
s 16(3) should be read down by reason of implications drawn from Ch Il of the
Commonwealth Constitution.

The Court (Bromwich and Kennett JJ, Horan J writing separately), upholding the
first ground of the notice of contention to the extent that the Hansard extracts
should not have been admitted into evidence before the primary judge and
cannot be relied upon in the appeal:

e Section 16(3) of the PPA should not be construed narrowly. Its wide and
prescriptive language extends the reach of parliamentary privilege, rather than
narrows its scope: [18], [38], [141].

e Parliamentary material may be used only to prove a historical and non-contentious
fact. TESA’s purpose in having the Hansard extracts admitted into evidence was
impermissible, it sought to draw or invite the drawing of inferences or conclusions
from proceedings in Parliament: [31], [61], [66], [74], [115], [129], [142].

e Chapter lll of the Constitution does not apply to limit s 49 of the Constitution and
therefore does not affect the scope of s 16(3) of the PPA which is legislated as
part of a declaration under s 49. Section 49 of the Constitution, by its plain terms
and historical significance in the Constitution and its application to the
Commonwealth Parliament, does not yield to implications from Chapter Il of any
kind. No Chapter Ill issue therefore arises from the operation of s 16(3) of the
PPA: [107]-[108].


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2026/2026fcafc0086

Asia-Pacific Decisions of Interest

Constitutional law: electoral petitions and the right to a fair trial

Onesemo v Lameko [2026] WSCA 2

Decision date: 29 June 2026
Harrison, Asher and O’'Regan JJ

In the 2025 Samoan general election for the Falealili 1 constituency, Toelupe
Onesemo (FAST Party) was declared elected over Tuiloma Lameko (HRPP). Mr
Lameko filed an election petition alleging that Mr Onesemo, through his agent
Leapaga Petelo, committed bribery by paying a voter, Malili Nofovaega, WS$150 on
the eve of the election. During the trial, the Supreme Court refused leave for the
parties to withdraw the petition and counter-petition pursuant to a settlement, after
finding credible evidence of a corrupt arrangement. The Supreme Court ultimately
found Mr Onesemo guilty of corrupt electoral practice and declared the election void.
Mr Onesemo was barred from bringing an appeal under s 121 of the Electoral Act
2019, which provides that all decisions of the Supreme Court relating to a petition are
final and conclusive and without an appeal. Instead, he sought constitutional relief
alleging breaches of Article 9 (right to a fair trial) of the Samoan Constitution on the
basis that he was denied the right to cross-examine witnesses and that there was a
lack of an independent and impartial tribunal.

The Court held (per curiam) dismissing the application for a declaration:

e The Court of Appeal has jurisdiction to consider a genuine constitutional challenge
based on Article 9 of the Constitution, notwithstanding the privative clause in s
121 of the Electoral Act. Article 2 of the Constitution renders the Constitution the
supreme law and Art 4 gives persons a right to seek enforcement of constitutional
rights. Therefore, s 121 of the Electoral Act cannot prevent a court from hearing a
genuine claim that a constitutional right has been breached: [25], [33], [35]-[38].

e Although the Electoral Act uses terms such as "guilty" and "bribery", election
petitions are a special statutory jurisdiction with substantial inquisitorial features
and are not criminal proceedings. Accordingly, the specific criminal trial
protections in Art 9(4) were not engaged: [39].

e There was no denial of the right to cross-examine. Mr Onesemo repeatedly chose
not to call evidence, not to rebut the allegations, and not to cross-examine certain
witnesses when they attended court; and any inability to cross-examine was
caused largely by litigation choices made by Mr Onesemo: [71]-[86].

¢ Mr Onesemo was not denied a fair hearing before an independent and impartial
tribunal. The Supreme Court, when exercising its discrete electoral jurisdiction
performs a unique judicial function. The Electoral Act constitutes the Court as an
inquiry with wide-reaching powers and its remit extends far beyond the confines
of the adversarial trial of a private proceeding: [89]-[100].


https://www.paclii.org/ws/cases/WSCA/2026/2.html

Insolvency Law: avoidance of transactions

Lau Lee Sheng v Envy Asset Management Pte Ltd (in liq) [2026] SGCA 28

Decision date: 22 June 2026
Steven Chong JCA, Kannan Ramesh JAD and Judith Prakash SJ

This dispute arose from the collapse of a group of companies (Envy companies) that
operated what was later discovered to be a large-scale Ponzi scheme disguised as a
profitable nickel-trading business. The appellants were former employees and
promoters of the Envy companies who received more than SGD32 million in
commissions, profit-sharing payments and referral fees for introducing investors and
promoting the scheme. There was no allegation that the appellants knew that the
scheme was fraudulent. After the Envy companies entered liquidation, the liquidators
sought to claw back those payments for creditors and investors. The liquidators relied
on statutory avoidance provisions relating to transactions defrauding creditors. The
High Court ordered repayment of the challenged payments, finding that the payments
were conveyances of property made with the intent to defraud creditors for the
purposes of s 73B(1) of the Conveyancing and Law of Property Act (Singapore, cap
61, Rev Ed 1994) (the CLPA). The appellant appealed on several grounds, including
that the statutory defence of good faith and innocent receipt under s 73B(3) was made
out as they were legitimate employees who had provided services and received
genuine remuneration without knowledge of the fraud. The appellant also challenged
the application of the relevant claw back provisions under the CLPA and the
Insolvency, Restructuring and Dissolution Act 2018 (Singapore).

The Court held (Ramesh JAD for the Court), allowing the appeal in part:

e Section 73B(3) of the CLPA stipulates a single defence, requiring a defendant to
act in good faith and provide consideration of adequate value for the property
received. The appellants did act in good faith, however, there was no contractual
basis to pay the commissions and profit-sharing payments. The phrase “profit” in
the contractual bargain means the actual profit that was made. Since the trading
in nickel did not take place, no profits were generated from the execution of the
promised investment strategy: [65]-[69], [74].

e Parties are bound by their pleadings and the appellants’ pleaded case had been
solely premised on contractual consideration, as opposed to any extra-contractual
consideration such as putative claims against the Envy companies. In any event,
the discharge of putative claims cannot constitute consideration for the
commissions and profit-sharing payments. The analysis of consideration must be
contextual and particular to the conveyance that is sought to be impugned: [75],
[771-[82].

e Avoidance provisions are designed to protect the insolvent estate for creditors.
Where money from a Ponzi scheme has been diverted to selected recipients,
those provisions may require recovery of the payments even where the recipients
acted innocently: [142]-[144].


https://www.singaporelawwatch.sg/Portals/0/Docs/Judgments/2026/2026%20SGCA%2028.pdf

International Decisions of Interest

Constitutional law: birthright citizenship

Trump v Barbara, 609 U.S. (2026)

Decision date: 30 June 2026

Roberts CJ, Thomas, Alito, Sotomayor, Kagan, Gorsuch, Kavanaugh, Barrett and
Jackson JJ

On 20 January 2025, President Trump issued Executive Order No. 14160 titled,
Protecting the Meaning and Value of American Citizenship. The Order provided that
individuals born in the United States of America to parents unlawfully or temporarily
present in the country were not “subject to the jurisdiction” of the United States and
thus did not qualify for citizenship under the Fourteenth Amendment or the
Immigration and Nationality Act 1952. Specifically, the Order directed federal
agencies not to recognise citizenship claims for children born after 20 February 2025,
if their parents were unlawfully present in the United States or if they were temporarily
present. Three families challenged the Order on behalf of themselves and similarly
situated individuals. One class representative was Barbara, a Honduran asylum
applicant whose child was born in October 2025. The families filed suit under
pseudonym, arguing that the Order violated the Fourteenth Amendment and the
Immigration and Nationality Act. The United States District Court for the District of
New Hampshire agreed and provisionally certified a nationwide class of children
affected by the Order and issued a preliminary injunction. That decision was appealed
to the US Court of Appeals for the First Circuit, but the Supreme Court granted
certiorari before judgment.

The Court held (Roberts CJ, Sotomayor, Kagan, Barrett and Jackson JJ, Kavanaugh
J writing separately, Thomas, Alito and Gorsuch JJ dissenting), affirming the
judgment of the District Court for the District of New Hampshire:

e The Executive Order cannot be reconciled with the Fourteenth Amendment of the
Constitution which confers citizenship on anyone “born ... in the United States,
and subject to the jurisdiction thereof’. Children born in the United States to
parents unlawfully or temporarily present are “subject to the jurisdiction” of the
United States and are citizens at birth under the Fourteenth Amendment’s
Citizenship Clause: pp. 12, 26.

e The phase “subject to the jurisdiction” in the Fourteen Amendment means subject
to the country’s territorial legal authority, which covers everyone physically
present, including unlawfully present or temporary visitors: pp. 10-12.

e The Fourteenth Amendment’s Citizenship Clause codifies the common law rule
that birth on United States territory confers citizenship, subject only to two narrow
historical exceptions, being children of foreign diplomats and children of tribal
members owing allegiance to a sovereign Indian tribe: pp. 2-10, 16.


https://www.supremecourt.gov/opinions/25pdf/25-365_4hdj.pdf

Civil procedure: doctrine of issue estoppel

Skatteforvaltningen v MCML Ltd [2026] UKSC 19

Decision date: 1 July 2026
Lord Sales, Lord Lloyd-Jones, Lady Rose, Lady Simler and Lord Doherty

SKAT (the Danish Customs and Tax Administration) administered a dividend
withholding tax regime. Certain foreign investors, including United States and
Canadian pension funds, were entitled under tax treaties to claim refunds of Danish
withholding tax on dividends. Refund applications were supported by tax vouchers.
In 2018, SKAT sued numerous defendants, including ED&F Man Capital Markets
(now MCML). SKAT alleged that MCML was liable for negligent misrepresentation for
issuing 420 misleading tax vouchers used by clients to obtain withholding tax refunds.
MCML was treated as a “non-fraud defendant”, as fraud was not pleaded against it.
At first instance, the primary judge found that all of SKAT’s claims were barred by the
‘Revenue Rule” (the principle that English courts do not enforce foreign revenue
laws). The Court of Appeal and the Supreme Court in separate proceedings involving
other defendants, held that claims seeking the recovery of money allegedly obtained
through fraudulent refund schemes were not necessarily barred by the Revenue Rule.
In 2022, SKAT brought a fresh claim against MCML, alleging that it had deliberately
operated a scheme involving fraudulent tax vouchers intended to induce SKAT to pay
refunds that were not due, covering many of the same vouchers as the 2018 claim.
MCML’s contention that the 2022 claim was an abuse of process and that it was
barred by issue estoppel was dismissed by the primary judge in the Commercial
Court. The Court of Appeal agreed that the 2022 claim was not an abuse of process,
but held that the 2022 claim was barred by issue estoppel. On appeal to the Supreme
Court, the primary question was whether SKAT’s 2022 claim was barred by the
doctrine of issue estoppel following the dismissal of the 2018 claim.

The Court held (Lord Sales and Lord Doherty, Lord Lloyd-Jones, Lady Rose and
Lady Simler agreeing) allowing the appeal:

e |ssue estoppel is narrow and must be confined to the immediate foundation of a
decision and to the matters necessarily decided in an earlier court. It only arises
in relation to matters that were necessary and fundamental to the earlier decision,
not from findings that were unnecessary to resolve the dispute: [38]-[42], [44], [46],
[48], [51]-[53].

e To determine whether an issue was necessarily decided, the court must look at
the issues raised by the pleadings and the relief sought. The estoppel is tied to
the particular claim that was litigated, not to wider propositions that could
hypothetically have been decided, or elements of the prior court’s reasoning
leading up to a decision: [43]-[45].

e The 2018 claim and the 2022 fraud case are materially different. The fraud case
required new factual allegations and issues that were never determined in the
earlier proceedings: [46]-[47], [56]-[58].


https://supremecourt.uk/uploads/uksc_2025_0090_judgment_6cacfbe4f0.pdf

