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New South Wales Court of Appeal Decisions of Interest

Equity: unconscionable conduct and the role of legal advice
McLennan by his tutor Kennedy v McLennan [2026] NSWCA 102
Decision date: 3 June 2026

Leeming, Payne and Ball JUA

In 2020, Malcolm John McLennan (John) executed a deed of appointment nominating
his son, Ruskin McLennan (Ruskin), to replace him as the appointor of a discretionary
trust known as the Lakshmi Trust. In the same year, a deed of life tenancy was
executed, under which John and Karen would transfer their respective interests in
their property at Bombi Road, Macmasters Beach, to Ruskin in exchange for the right
to reside in the property rent-free for the remainder of their lives. In March 2023, John
commenced proceedings through a tutor against Ruskin, seeking (amongst other
things) orders setting aside the deed of appointment and the transfer of John'’s
interest in the Bombi Road property on the basis that the transactions had been
procured by Ruskin’s unconscionable conduct. The primary judge concluded that the
evidence did not establish that Ruskin engaged in unconscionable conduct with
respect to the impugned transactions. By his tutor, John appealed on several bases,
including that the primary judge erred in failing to find the transactions were affected
by unconscionable conduct because John had received independent advice as to the
legal effect of the transactions, but not “evaluative advice” on their merits.

The Court held (Ball JA, Leeming and Payne JJA agreeing), dismissing the appeal:

e The primary judge correctly concluded that the transactions did not involve
unconscionable conduct by Ruskin. No evidence indicated that Ruskin sought to
persuade his parents to enter into the impugned transactions. John must have
appreciated that the effect of the deed of appointment was to permanently revoke
his control of the Lakshmi Trust, just as he and Karen must have appreciated that
the effect of the land transfer was to give the Bombi Road property to Ruskin. That
was the very purpose of the two transactions: [74], [76]-[77].

¢ John did not seek to prove that, at the time of the relevant transactions, he did not
understand their legal effect or was incapable of forming an independent view on
their merits. He could have obtained, and did obtain, extensive legal and financial
advice about the transactions. Ruskin also appeared to facilitate John and Karen
obtaining advice. Given his education, business experience and cognitive abilities,
John could assess the merits of the transactions. He was also in the best position
to assess the likelihood that he might change his mind about them: [84]-[87].

e Obiter- When considering the role of legal advice in unconscionable conduct
cases, the special disadvantage is best seen as ignorance of the consequences
of a legal transaction, which itself is often the product of a lack of sophistication
concerning legal matters, or some form of cognitive impairment, which the legal
advice is designed to ameliorate. There is no rule or principle that any advice given
must be “evaluative”: [82]-[83].


https://www.caselaw.nsw.gov.au/decision/19e856318acfa4a100f55ce9

Arbitration: meaning of “arbitration agreement”

Dnata Airport Services Pty Ltd v Polar Air Cargo Worldwide, Inc [2026] NSWCA
105

Decision date: 4 June 2026

Bell CJ, Kirk and McHugh JJA

Polar Air Cargo Worldwide, Inc is a cargo airline that operates freight aircraft. In June
2016, Polar Air entered into an agreement with dnata Airport Services Pty Ltd (Dnata),
an Australian corporation, under which Dnata would provide ground cargo handling
services to Polar Air at Sydney Airport. The agreement consisted of three
instruments, one of which was a Standard Group Handling Agreement prepared by
the International Air Transport Association (the Main Agreement). On 28 September
2023, an employee of Dnata commenced proceedings against Polar Air in
negligence, contending that he suffered injuries while unloading freight from a Polar
Air-owned aircraft. On 31 July 2025, Polar Air cross-claimed against Dnata, alleging
a breach of the parties’ agreement and a failure by Dnata to indemnify Polar Air in
relation to any liability arising from the negligence claim against it. Dnata sought a
stay of Polar Air's cross-claims primarily under s 7(2) of the International Arbitration
Act 1974 (Cth) (the Act) on the basis that an “arbitration agreement” within the
meaning of the Act came into existence upon Dnata’s election for arbitration pursuant
to Article 9 of the parties’ Main Agreement. Article 9 provided in part that “[flailing
mutual resolution of the dispute [concerning the scope, meaning, construction or
effect of this Agreement], the parties may elect to resolve the dispute through
arbitration” and that, failing agreement, the parties are to submit “the dispute” to
litigation. The primary judge declined to stay the cross-claims on the basis that Article
9 did not constitute an “arbitration agreement” under the Act.

The Court held (Bell CJ, Kirk and McHugh JJA agreeing), dismissing the appeal:

e Article 9 of the Main Agreement was not an “arbitration agreement” within the
meaning of the Act. Any election for arbitration under Article 9 required both
parties electing for that method of dispute resolution and agreeing to the
arbitration process to be followed. Even if Article 9 conferred on either party the
“right” to elect to arbitrate, it was a qualified right that only had efficacy if it was
exercised by both parties to the agreement. Further, the construction of Article 9
adopted by the primary judge did not render the “right” to elect for arbitration
redundant. Article 9 did not mandatorily prescribe arbitration as the procedure for
the resolution of disputes between the parties, who were given a choice to either
litigate or to arbitrate: [10], [14]-[16], [19], [37], [42]-[43].


https://www.caselaw.nsw.gov.au/decision/19e8c973e4f938a868d78bd2
https://www.caselaw.nsw.gov.au/decision/19e8c973e4f938a868d78bd2

Mental health: meaning of “sentence”

KF v Director of Public Prosecutions (NSW) [2026] NSWCCA 79

Decision date: 18 June 2026
Leeming and Ball JJA, N Adams CJ at CL

KF is 78 years old and has dementia. On 5 December 2024, following a fithness
hearing in the District Court of New South Wales, he was found unfit to stand trial with
respect to several charges of sexual offending. A special hearing ensued. On 12 June
2025, special verdicts were returned under s 59(1)(b) of the Mental Health and
Cognitive Impairment Forensic Provisions Act 2020 (NSW) (Mental Health Act) that
acts comprising the relevant charges were proven, but that KF was not criminally
responsible. Orders were subsequently made on 17 October 2025 that KF be
conditionally released under s 33(1)(c) of the Mental Health Act. Following those
orders, the Director of Public Prosecutions sought a “registrable person order” with
respect to KF pursuant to s 3C(1)(a) of the Child Protection (Offenders Registration)
Act 2000 (NSW) (Child Protection Act). The primary judge made that order on 7
November 2025. KF commenced separate proceedings in the Court of Appeal and
the Court of Criminal Appeal, challenging the registrable person order made by the
primary judge. KF contended that the primary judge’s power or obligation to make a
registrable person order was not enlivened and was made without authority because
a conditional release order under s 33(1)(c) of the Mental Health Act does not
constitute a “sentence” for the purposes of s 3C(1) of the Child Protection Act. To
overcome any jurisdictional complexities, both proceedings were heard together by
the Court constituted as the Court of Appeal and the Court of Criminal Appeal.

The Court held (Leeming JA, Ball JA and N Adams CJ at CL agreeing), dismissing
the amended summons and the appeal:

¢ In the case of an adult offender, a “sentence” for the purposes of s 3C(1) of the
Child Protection Act includes all orders made after a finding of guilt, including a
deemed finding of guilt, unless the orders are a “no conviction order”’ as defined
in s 3C(4). That conclusion follows from the inclusionary definition in s 2B, which
includes orders that are at the most lenient end of the spectrum of orders available
consequent upon findings of guilt. The exclusion of a “no conviction order” from
what would otherwise constitute a “sentence”, where no conviction is entered and
no penalty is imposed, reinforces the broad meaning that “sentence” in s 3C(1)
bears. While a verdict of “act proven but not criminally responsible” under the
Mental Health Act does not involve a finding of guilt, s 2B(2) of the Child Protection
Act deems such a verdict to be a finding of guilt for the purposes of that Act,
thereby engaging the provisions relating to registrable person orders: [37]-[42],
[48], [54].


https://www.caselaw.nsw.gov.au/decision/19ecd42e0f696d18741cf8d0

Australian Intermediate Appellate Decisions of Interest

Practice and procedure: appellate review of pseudonym orders

XY (a pseudonym) v Independent Broad-based Anti-corruption Commission
[2026] VSCA 139

Decision date: 12 June 2026

Niall CJ, Beach JA and Gray AJA

On 20 May 2026, XY and Z commenced judicial review proceedings in the Supreme
Court of Victoria seeking (amongst other things) an injunction preventing the
Independent Broad-based Anti-corruption Commission (IBAC) from transmitting to
the Victorian Parliament a special report relating to an IBAC investigation pursuant to
s 162 of the Independent Broad-based Anti-corruption Commission Act 2011 (Vic).
Before the Practice Court judge on 22 May 2026, XY and Z sought certain orders
intended to ensure the confidentiality of the proceedings, including that they both be
identified by pseudonym. The pseudonym order was sought on the basis that, if not
ordered, there would be a material risk that the media and members of the public will
speculate that the special report contains information or comment which is critical of
them. The Practice Court judge refused XY and Z’s application for pseudonym orders,
holding that such orders would not provide any material degree of protection from the
risk of speculation and adverse inferences being drawn. XY and Z sought leave to
appeal, contending that the Practice Court judge erred in so holding.

The Court held (per curiam), refusing leave to appeal:

e The choice of the orders that should be made to preserve confidentiality so as to
protect the Court’s process involves a discretion and does not admit of a single
legally correct answer. Accordingly, the standard of appellate review in relation to
such orders is that specified in House v The King (1936) 55 CLR 499: [16].

e The power to make a pseudonym order arises as an incident of the Court’s
inherent jurisdiction or powers. The Court does not have inherent power to protect
the reputation of parties. Rather, the Court’s inherent powers are those powers
that are necessary for the administration of justice, which includes the power to
make such orders as to prevent the abuse or frustration of its process in relation
to matters coming within the Court’s jurisdiction: [18]-[19].

e The reputational harm to XY and Z if proceedings are brought in their own names
does not equate to, nor cause, prejudice to the administration of justice. No actual
allegations or findings of wrongdoing would enter the public domain if the
pseudonym order was refused and which might irremediably harm XY and Z even
if the report is ultimately found beyond power. The making of a pseudonym order
would invite continuing speculation as to XY and Z'’s identity, which will continue
in circumstances where the public knows that the judicial review proceedings
involve a report by IBAC on a matter of public importance. That, in itself, has the
capacity to undermine confidence in the Court: [22], [26], [28], [37].


https://aucc.sirsidynix.net.au/Judgments/VSCA/2026/A0139.pdf

Constitutional law: parliamentary privilege and freedom of information

Patrick v South Australia [2026] SASCA 65

Decision date: 18 June 2026
Livesey P, S Doyle JA and B Doyle AJA

The Chief Executive of the Department for Environment and Water appeared before
the Budget and Finance Committee of the Parliament of South Australia on 30
January 2023. To assist him in answering questions from the Committee about the
operations and financial performance of the Department, departmental officers
prepared and provided the Chief Executive with two documents, styled as
parliamentary briefing notes, on 27 January 2023. The documents were not tabled
or referred to when the Chief Executive gave evidence. Rex Patrick subsequently
made a request to the Department (as the relevant “agency”) for access to various
documents, including the briefing notes, under the Freedom of Information Act 1991
(SA) (FOI Act). The Department denied Mr Patrick’s request on the basis that the
briefing notes were exempt documents under cl 17(c) of Sch 1 to the FOI Act
because their disclosure would infringe parliamentary privilege. Mr Patrick sought
review of the Department’s decision to the Ombudsman, who determined that the
documents were not exempt. The South Australian Civil and Administrative Tribunal
on review on a question of law disagreed, finding the documents were exempt under
cl 17(c) of Sch 1 to the FOI Act. Mr Patrick appealed on several grounds, including
that the giving of access or disclosure pursuant to the FOI Act of documents
prepared for the purpose of parliamentary proceedings does not impermissibly
infringe the protection of freedom of speech in Parliament under art 9 of the Bill of
Rights 1689.

The Court held (B Doyle AJA, Livesey P and S Doyle JA agreeing with separate
reasons), allowing the appeal:

e The expressions “court or place out of Parliament” and “impeached or
questioned” in art 9 should be construed as a composite concept informed by
history, authority and constitutional context. Construed in this way, the word
“place” in art 9 refers to tribunals or other executive bodies or representatives
that may impose consequences upon or by reference to the conduct of
participants in parliamentary proceedings, which may make findings about or
concerning that conduct: [10] (Livesey P), [18]-[19] (S Doyle JA), [209]-[210],
[225] (B Doyle AJA).

e Public disclosure of the executive briefing notes would not involve impeaching
or questioning parliamentary proceedings. The contemplated disclosure would
not involve, or have any necessary connection with, any attempt to use them in
a manner involving a challenge to, or adjudication of, the veracity, intention or
propriety of a person’s conduct in connection with parliamentary proceedings.
The executive briefing notes are therefore not exempt from disclosure by
operation of cl 17(c) of Sch 1 to the FOI Act: [4], [10]-[11] (Livesey P), [15], [25]-
[26] (S Doyle JA), [229]-[230], [235]-[236] (B Doyle JA).


https://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/sa/SASCA/2026/65.html

Asia-Pacific Decision of Interest

Constitutional law: freedom of expression and equality

HKSAR v So Tsun Fung [2026] HKCFA 25

Decision date: 17 June 2026
Cheung CJ, Ribeiro, Fok and Lam PJJ and Gummow NPJ

During the 2021 Legislative Council election, So Tsun Fung (the appellant) reposted
on his Facebook page a message urging electors to cast blanket ballot papers at the
election to signal dissatisfaction with the Government. The appellant was
subsequently charged with engaging in illegal conduct at an election under s 27A of
the Elections (Corrupt and lllegal Conduct) Ordinance (Hong Kong) cap 554
(Elections Ordinance). Section 27A of the Elections Ordinance renders it illegal for a
person, during an election period, to engage in public activity encouraging others to
not vote at an election or to cast an invalid ballot paper. The appellant challenged the
constitutional validity of s 27A on the basis that it unjustifiably infringed the rights to
freedom of expression and equality before the law under the Hong Kong Basic Law
and the Hong Kong Bill of Rights. The Magistrates’ Court held that s 27A of the
Elections Ordinance was constitutionally valid because it was rationally connected
with the legitimate aim of ensuring a fair and open election, it did not produce a result
that was unduly imbalanced or unfair, and it did not place an excessive burden on
individuals. The Court of First Instance affirmed the decision of the Magistrates’ Court.

The Court held (Cheung CJ, Ribeiro, Fok and Lam PJJ and Gummow NPJ
agreeing), dismissing the appeal:

e Public advocacy which encourages non-participation or the casting of invalid
votes undermines the legitimacy of the electoral system. Section 27A is a measure
directed to safeguarding the proper operation and credibility of the electoral
framework by prohibiting public advocacy that discourages participation. Although
imposing a restriction upon freedom of expression, section 27A is directed to the
legitimate aim of protection of public order. There is a rational connection between
27A and the legitimate aim: [28]-[29], [32], [35]-[36], [48].

e As a whole, s 27A is a measured and proportionate interference with freedom of
expression. It only captures public incitement during an election period. It does
not capture public advocacy conducted outside of that period, or private
discussions between individuals. Defences of lawful authority or reasonable
excuse are also available. Section 27A plainly strikes a fair balance between the
constitutional objective pursued and the burden imposed on individuals by the
restriction of freedom of expression during the election period: [54], [58], [60].

e The considerations that justify the restriction on the right to freedom of expression
likewise justify any relevantly comparable differential treatment between advocacy
of non-participation and advocacy promoting participation: [66].


https://legalref.judiciary.hk/lrs/common/ju/loadPdf.jsp?url=https://legalref.judiciary.hk/doc/judg/word/vetted/other/en/2025/FACC000003_2025.docx&mobile=N

International Decisions of Interest

Constitutional law: appointment of unilingual Lieutenant Governor

Société de I’Acadie du Nouveau-Brunswick v Canada (Prime Minister), 2026
SCC 22

Decision date: 12 June 2026

Wagner CJ, Karakatsanis, C6té, Rowe, Martin, Kasirer, Jamal, O’'Bonsawin and
Moreau JJ

On the recommendation of the Prime Minister of Canada, the Governor General in
Council on 4 September 2019 appointed Brenda Murphy as Lieutenant Governor of
New Brunswick pursuant to s 58 of the Constitution Act, 1867. At the time of her
appointment, Ms Murphy did not speak French. She did not become bilingual during
her term of office, which ended on 22 January 2025. Following her appointment, the
Société de I'Acadie du Nouveau-Brunswick commenced proceedings challenging Ms
Murphy’s appointment on the basis that the appointment of a unilingual person to the
office of Lieutenant Governor of New Brunswick violated the constitutional language
guarantees of linguistic equality applicable to that province under the Canadian
Charter of Rights and Freedoms (the Charter). The application judge determined that
ss 16(2), 16.1 and 20(2) of the Charter imposed an obligation of personal bilingualism
on the officeholder of Lieutenant Governor of New Brunswick. The Court of Appeal
disagreed, determining that the Charter did not impose such a requirement.

The Court held (Wagner CJ, C6té, Martin, Kasirer, O'Bonsawin and Moreau JJ,
Karakatsanis, Rowe and Jamal JJ dissenting), allowing the appeal and declaring that
the appointment of a Lieutenant Governor in New Brunswick who does not have the
ability to understand, communicate in and perform their functions in both official
languages infringes s 16(2) of the Charter:

e The discretionary power of appointment under s 58 of the Constitution Act is
subject to s 16(2) of the Charter, which enshrines a mandatory guarantee of
substantive equality for the two official languages in the province’s institutions: [8],
[62], [105], [114]-[115].

¢ New Brunswick’s constitutional language regime is directed to institutional, rather
than individual, bilingualism. Where an institution is unipersonal, where its
constitutive functions cannot be delegated and where it publicly expresses itself
through the person embodying the institution, equality of status of official
languages must be reflected in the holder’s personal bilingualism. The Lieutenant
Governor of New Brunswick is one such institution. The appointment of a
unilingual person to Lieutenant Governor effectively relegates the official
language in which that person is not proficient to a secondary status and
undermines, through the symbolic effect of the appointment itself, the rights of the
province’s Francophones. Appointing a unilingual Lieutenant Governor of New
Brunswick is thus inconsistent with s 16(2) of the Charter: [89], [102], [111]-[115].


https://decisions.scc-csc.ca/scc-csc/scc-csc/en/21539/1/document.do
https://decisions.scc-csc.ca/scc-csc/scc-csc/en/21539/1/document.do

Administrative law: proscription of an organisation

Ammori v Secretary of State for the Home Department [2026] EWCA Civ 721

Decision date: 15 June 2026
Lady Carr CJ, Vos MR, Edis, Lewis and Whipple LJJ

Huda Ammori is a co-founder of an organisation operating in the United Kingdom
known as Palestine Action. Following an incident involving three of its activists on 20
June 2025, the Secretary of State for the Home Department resolved to proscribe
Palestine Action as a terrorist organisation under the Terrorism Act 2000 (UK). On 5
July 2025, the Terrorism Act 2000 (Proscribed Organisations) (Amendment) Order
2025 (UK) came into force, giving effect to the Secretary’s proscription decision. In
late June 2025, Ms Ammori commenced judicial review proceedings challenging the
Secretary’s decision to proscribe Palestine Action as a terrorist organisation. The
Divisional Court declared the Secretary’s proscription decision unlawful and quashed
it on two grounds, namely, that the proscription decision was: (1) contrary to the five
factors in the Secretary’s policy dated 27 February 2025; and (2) inconsistent with
the Human Rights Act 1998 (UK) because it constituted an unjustified interference
with the right of free speech and freedom of assembly protected under arts 10 and
11 of the European Convention on Human Rights (ECHR), respectively. The
Secretary appealed, contending that the Divisional Court erred in its conclusion on
both grounds.

The Court held (Lady Carr CJ for the Court), allowing the appeal and setting aside
the orders of the Divisional Court:

e There is nothing in the wording of the policy which indicates that its purpose is to
exhaustively express the factors to be considered by the Secretary in deciding
whether to proscribe an organisation. The Secretary was entitled to consider other
factors in a particular case, including the operational benefits of proscription. The
Divisional Court was wrong to conclude otherwise and adopted an excessively
analytical approach to the policy’s interpretation: [83], [87]-[88], [90].

e The Divisional Court erred in concluding that the proscription was an unjustified
interference with arts 10 and 11 of the ECHR. The objectives of the Secretary’s
proscription decision (namely, to protect the rights and freedoms of others and the
interests of national security) were sufficiently important to justify interference with
the right of free speech and freedom of assembly. The decision was also rationally
connected to these objectives. No less intrusive measure other than proscription
was satisfactorily available to the Secretary, who had considered the availability
of less intrusive measures. The Secretary’s proscription decision ultimately struck
a fair balance, having regard to (i) the severity of the interference with the rights
of individuals under arts 10 and 11, and (ii) the importance of protecting national
security and the rights and freedoms of the community: [119]-[123], [137], [140],
[156], [175], [181]-[182].


https://www.judiciary.uk/wp-content/uploads/2026/06/Final-open-judgment-Ammori-v-SSHD.pdf

