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New South Wales Court of Appeal Decisions of Interest

Evidence: rule in Blatch v Archer

Hudson v Colliers International (NSW) Pty Ltd [2026] NSWCA 88

Decision date: 20 May 2026
Bell CJ, Ward P and Kirk JA

In October 2013, Mr Matthew Hudson commenced employment as a real estate agent
with Colliers International (NSW) Pty Ltd. His employment ceased following the
execution of a deed of release between the parties in June 2016. Under the deed, Mr
Hudson was entitled to commission payments from Colliers arising from his
involvement in certain deals. A dispute arose as to Mr Hudson’s entitlement to
$296,648 in commission flowing from his involvement in three deals, namely: (1) a
tenancy lease at the Overseas Passenger Terminal in Circular Quay, Sydney; (2) a
tenancy lease at Westfield in the Sydney CBD; and (3) a putative lease at a shop in
St Collins Lane, Melbourne. Mr Hudson commenced proceedings seeking to recover
the claimed sum, as well as damages for the loss of opportunity to use it towards his
current residential property and the purchase of an additional residential property.
The primary judge dismissed Mr Hudson’s claims. Mr Hudson appealed on several
grounds, including that the primary judge erred in concluding that the commission
entitlements with respect to the Westfield and St Collins Lane deals had not been
established.

The Court held (Kirk JA, Bell CJ and Ward P agreeing), allowing the appeal in part:

¢ Mr Hudson did not adduce evidence that an invoice had been issued or paid by
Colliers with respect to the St Collins lease. Even if Colliers held the evidence, it
was for Mr Hudson to prove the facts on which his claim rested. Invoking the
principle in Blatch v Archer (1774) 1 Cowp 63 to contend that it was within Colliers’
capacity to prove whether such an invoice had been issued or paid did not alter
the burden of proof that rested with Mr Hudson. The principle in Blatch v Archer
is directed to the weighing of evidence, namely, the assessment of what is
established on the evidence before the court: [65]-[68], [72].

e In any event, Blatch v Archer has no role to play in this context. Evidence as to
whether an invoice had been issued and paid concerning the St Collins lease
could have been, and indeed was, sought by Mr Hudson, who did not challenge
the adequacy of Colliers’ production. Where production of evidence held by one
party has been sought by compulsive process, and the adequacy of production is
unchallenged, the absence of evidence is simply evidence of absence: [73]-[74].

e The primary judge erred in concluding that no commission was payable to Mr
Hudson with respect to the Westfield lease. The negotiating parties to the deal
had been introduced to each other by Mr Hudson on behalf of Colliers. It was not
suggested that Colliers had any basis to claim commission other than because of
that introduction. Mr Hudson is entitled to commission payable on the revenue
attributable to the Westfield lease: [57]-[58].


https://www.caselaw.nsw.gov.au/decision/19e385d634bea34949274e08

Statutory interpretation: whether statutory method of “service” is inconsistent
with international treaty obligations

Argentine Republic v Petersen Energia Inversora, S.A.U. [2026] NSWCA 96
Decision date: 22 May 2026

Ward P, Payne and Mitchelmore JJA

In September 2023, the District Court for the Southern District of New York ruled in
favour of Petersen Energia Inversora, S.A.U. with respect to a breach of contract
claim brought against the Argentine Republic. In March 2024, Petersen commenced
proceedings in the New South Wales Supreme Court seeking recognition and
enforcement at common law of the District Court’s judgment. In January 2025,
Petersen purported to serve the Republic with an initiating process under s 24 of the
Foreign States Immunities Act 1985 (Cth) (FSI Act). In May 2025, the Repubilic filed
a notice of motion seeking an order declaring that the initiating process had not been
duly served on it. This was put on the basis that the method of service pursuant to s
24 of the FSI Act was not available or effective because the Convention of 15
November 1965 on the Service Abroad of Judicial and Extrajudicial Documents in
Civil or Commercial Matters (the Convention), which Australia and the Republic had
acceded to, provided the exclusive route for service between the two States parties.
The primary judge dismissed the Republic’s application. The Republic sought leave
to appeal, contending (amongst other things) that the primary judge erred in
concluding that ss 24(3) and 24(4) of the FSI Act render effective purported acts of
service in and on a foreign State, notwithstanding that those acts are inconsistent
with Australia’s international law obligations.

The Court held (Mitchelmore JA, Ward P and Payne JA agreeing), dismissing the
appeal:

e Section 24 sets out a method of service, the clear intention of which was that, by
that method, service could be effected on a foreign State in a manner consistent
with international law. It was not formulated with a view to achieving general
consistency with international law as it might develop over time: [75].

e Considering s 24 as a whole, ss 24(3) and 24(4) do no more than give effect to
the method of service in ss 24(1) and 24(2), and thereby trigger the time within
which the foreign State needs to enter an appearance so as to avoid default
judgment in s 27(1). This construction is supported by the context in which ss 23
and 24 were enacted. Even accepting that s 23 is “always speaking” insofar as it
contemplated future entry into agreements, it would be perverse for the “always
speaking” principle of statutory interpretation effectively to render an important
provision such as s 24 inoperative in certain circumstances: [76]-[77].

e Obiter: Article 9(2) of the Convention both contemplates and permits use of the
diplomatic channel for the purpose of service in exceptional circumstances, which
include service on a State. The primary judge thus did not err in concluding that
service effected in the manner provided by s 24 of the FSI Act is consistent with
the Convention: [90], [92].


https://www.caselaw.nsw.gov.au/decision/19e4780028ec312e9463bcfe

Succession: hotchpot clauses

Tanner v Tanner [2026] NSWCA 100

Decision date: 28 May 2026
Bell CJ, Stern and McHugh JJA

The late Hilda Marion Tanner died on 19 May 2024. She was survived by her three
children, John Tanner, James Tanner and Susan Travers. On 15 August 2024,
probate was granted to James and Susan as executors of the deceased’s will
executed in December 2021. Clause 3(c) of the will provided that, following the
distribution of specified pecuniary legacies, the remainder of the deceased’s estate
was to be divided between her three children in equal shares. Clause 5 directed that
a parcel of land transferred to John by the deceased and her late husband in 2001
was to “be treated as an advancement” to him and “taken in satisfaction to that extent
of the gift in his favour” in cl 3(c). A dispute arose between the parties as to the
notional amount available for distribution to John under the will. In April 2025, John
commenced proceedings seeking (amongst other things) a declaration that he was
entitled to an equal one-third share of the deceased’s residuary estate. During the
hearing, James and Susan sought to rely on the principles relating to what was
described as “hotchpot provisions” for the first time. The parties were granted leave
to file supplementary submissions on this point. In his supplementary submissions,
however, John also sought to raise for the first time that the land transferred to him in
2001 was not a gift, consideration allegedly having been given. The primary judge
rejected John’s claims, declaring that his entitlement to an equal one-third share of
the remainder of the deceased’s estate was subject to cl 5. The primary judge also
determined that: (1) there was no evidence that John paid consideration for the
transfer; (2) it would be inappropriate to engage with the issue in circumstances
where John had ample opportunity to raise it; and (3) it was in any event immaterial
whether the transfer was a gift in light of the will's proper construction. John
challenged the primary judge’s findings on several grounds, including the primary
judge’s construction of cll 3(c) and 5.

The Court held (Stern JA, Bell CJ and McHugh JA agreeing), dismissing the appeal:

e The meaning of the will is to be ascertained from the language used, having
regard to the will as a whole. That is so irrespective of whether certain clauses,
including cl 5, are described as “hotchpot” clauses. Such labels do not curtail the
testator’s power to dictate how an estate is to be distributed after their death, nor
do they curtail or dictate the available construction of such clauses: [71].

e The primary judge did not err in finding that cl 5 applied to the transfer of the land
to John irrespective of whether it was a gift. That cl 5 of the will directed the
transfer be “treated as an advancement” indicates that it was not in any way
dependent upon the transfer being a gift, advancement or a settlement: [77], [86].

e The primary judge was correct to find that cl 5 qualified cl 3(c) of the will. The
terms of cl 5 are clear, irrespective of the fact that the qualification to cl 3(c) comes
from the language of the will as a whole: [81], [85].


https://www.caselaw.nsw.gov.au/decision/19e67fba7b9cc1bba30d52aa

Australian Intermediate Appellate Decision of Interest

Civil procedure: Freezing orders against third party trustees

Filippini v Keystone Asset Management Ltd (Receivers and Managers
appointed) (in liquidation) [2026] FCAFC 71

Decision date: 22 May 2026

Beach, Button and Younan JJ

From 11 April 2022, Keystone Asset Management Ltd and Chiodo Corporation made
payments totalling approximately $158 million to Mr Robert Filippini and a company
to which he was the sole director, City Built Pty Ltd, in connection with the construction
of certain property developments. In 2024, Keystone commenced proceedings
alleging that Mr Filippini and City Built had misappropriated the funds in
circumstances where the works or expenses for which they had been paid were not
performed or incurred. On 11 September 2025, the primary judge made orders
freezing certain assets, totalling approximately $158 million, held as assets of three
discretionary trusts of which Mr Filippini is a beneficiary and appointor. Those assets
include: (1) the Chapel Street property held by Mrs Dimitra Filippini as trustee of the
A&M Trust; (2) the Lygon Street property held by Mrs Filippini as trustee of the R&D
Trust; and (3) four vehicles held by FPC Vic Pty Ltd (of which Mr Filippini is the sole
shareholder) as trustee of the FPC Vic Trust. The primary judge reasoned that Mr
Filippini’s control over the trusts meant that the trustees held a power of disposition
over, or were in possession of, “assets (including claims and expectancies)” of Mr
Filippini within the meaning of r 7.35(5)(a) of the Federal Court Rules 2011 (Cth). Mr
Filippini and the trustees sought leave to appeal, challenging the primary judge’s
freezing order.

The Court held (per curiam), granting leave but dismissing the appeal:

e Since an “expectancy” is not an existing chose in action that can be readily frozen
in a clear and effective order, the power to make a freezing order against a third
party arises where that third party has some kind of power of disposition over the
expectancy of the judgment debtor or prospective judgment debtor: [44], [48], [88].

e The primary judge did not err in making freezing orders that captured the
properties and vehicles. Mr Filippini has an expectancy in relation to each trust.
He also could control or influence the trustees’ disposition of the trust assets. Mr
Filippini’s extensive control over the trusts indicates that his expectancies have
real value. There is utility in the freezing orders made by the primary judge to
preserve the value of Mr Filippini’'s expectancies and to prevent the assets being
denuded of value: [81], [83], [97]-[98].

e Given r 7.35(5)(a) applies, by its terms, to expectancies, it is unnecessary to
characterise a beneficiary as having a “contingent interest” in the trust property
when determining whether the power is enlivened. That analysis may, however,
play a greater role when considering the utility of making a freezing order in light
of potential enforcement pathways: [85]-[86], [91], [93].


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2026/2026fcafc0071

Asia-Pacific Decision of Interest

Trust law: resulting trusts and illegality

Wong Mei Lee Millie v Jake Ngor Shing Rong [2026] SGCA 27

Decision date: 20 May 2026
Menon CJ, Chong and Nair JJCA

Wong Mei Lee Millie (Millie) and Jake Ngor Shing Rong (Jake) were in a romantic
relationship. In around December 2019, they jointly purchased a condominium unit
(the Property) as tenants in common in unequal shares (Millie holding 99% of the
shares and Jake 1%) for SGD1.865 million. Toward the purchase price, Jake paid
SGD359,949.42 while Millie paid SGD159,678.00, with the remainder financed by a
mortgage loan. In November 2020, their relationship ended. Following a dispute as
to the Property’s ownership, Jake commenced proceedings seeking a declaration
that he holds 71% of the equitable interest in the Property. He contended that the
parties intended at the time of purchase that Millie’s 99% legal interest in the land
was conditioned on one of two circumstances arising, namely: (1) if he cheated on
her; or (2) if he transferred his interest in the Property and he purchased a second
property in his name without having to pay additional buyer stamp duty. Since neither
arose, Jake claimed that Millie held 70% of her legal interest in the Property on
resulting trust for him. The primary judge agreed, finding that Jake did not intend to
immediately and unconditionally benefit Millie with his financial contributions to the
Property. The primary judge also found that, despite the resulting trust arising as an
incident of an illegal purpose (Jake’s under-stamping), denying Jake’s claim would
be disproportionate to the illegality. Millie appealed, contending (amongst other
things) that the primary judge erred in finding a resulting trust arose over the Property,
and that Jake’s illegality was disproportionate to deny his claim.

The Court held (Nair JCA for the Court), allowing the appeal:

e In circumstances where the evidence is sufficient to reveal the parties’ actual
intention as to the ownership of the Property, it is unnecessary to have recourse
to the presumption of a resulting trust. With the likely availability of admissible
evidence as to the transferor’s intention in modern times, such a presumption is a
tool of last resort: [28]-[30], [32], [36].

e The evidence obijectively indicates that the parties’ clear intention was to legally
and beneficially own the Property in accordance with their legal interests. This is
reinforced by the document registering the parties’ interests and Jake’s evidence
that the arrangement was “genuine”. The evidence also does not support Jake’s
contention that he intended to benefit Millie with his financial contributions
conditionally: [38], [40]-[41], [49]-[83], [90].

e Even if a resulting trust arose, the primary judge erred in finding that the illegality
contemplated by Jake was merely under-stamping and not tax evasion. Given the
seriousness of tax evasion, denying Jake’s resulting trust claim would thus have
not been a disproportionate response: [115], [118], [128], [131]-[132].


https://www.elitigation.sg/gd/s/2026_SGCA_27

International Decisions of Interest

Public international law: right to strike

Right to Strike under ILO Convention No. 87 (Advisory Opinion) (International
Court of Justice, General List No. 191)

Decision date: 21 May 2026

President Ilwasawa, Vice-President Sebutinde, Judges Tomka, Abraham, Xue,
Bhandari, Nolte, Charlesworth, Brant, Gomez, Robledo, Cleveland, Aurescu, Tladi,
Hmoud and Registrar Gautier

On 9 July 1948, the 315t session of the General Conference of the International
Labour Organization (ILO) adopted the Freedom of Association and Protection of the
Right to Organise Convention (the Convention). The Convention has been ratified by
158 States parties, including Australia. Its purpose is to guarantee freedom of
association as a means of improving labour conditions and achieving sustained
progress. Since its adoption, diverging views have been expressed within the ILO as
to whether the Convention protects the right of workers and their organisations to
strike due to the absence of an explicit provision providing for such. As a result of the
disagreement within the ILO on this issue, the Governing Body of the International
Labour Office on 10 November 2023 resolved to request the International Court of
Justice render an advisory opinion on whether the Convention protects the right of
workers and their organisations to strike pursuant to art 65(1) of the Statute of the
International Court of Justice and art 103 of the Rules of the Court.

The Court advised (Judges Tomka, Abraham, Xue and Hmoud dissenting) that the
right of workers and their organisations to strike is protected under the Convention:

e The protection of the right to strike is not expressly or implicitly excluded by the
text of the Convention. Under its terms, “[w]orkers’ and employers’ organisations
shall have the right ... to organise their ... activities”. The ordinary meaning of
“activities” is broad enough to capture any action taken to pursue an objective.
Strike action is such an activity, as the word “strike” generally involves an activity
consisting of temporary work stoppage or slowdown wilfully effected by one or
more groups of workers with a view to enforcing or resisting demands or
expressing or supporting grievances: [69]-[71].

e The protection of the right to strike conforms with the Convention’s purpose. As
an activity engaged in by workers and their organisations to promote their interests
and improve conditions of labour, strike action ensures the effective exercise of
the freedom of association protected under the Convention: [73].

e The existence of the right to strike under the Convention is supported by other
relevant rules of international law under the International Covenant of Economic,
Social and Cultural Rights and International Covenant on Civil and Political Rights.
It is also reinforced by the fact that a significant majority of States parties consider
that the Convention protects the right to strike: [96], [98], [114]-[115], [137]-[138].


https://www.icj-cij.org/sites/default/files/case-related/191/191-20260521-adv-01-00-en.pdf
https://www.icj-cij.org/sites/default/files/case-related/191/191-20260521-adv-01-00-en.pdf

