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New South Wales Court of Appeal Decisions of Interest

Estoppel: proprietary estoppel by encouragement
Penya v Penya [2026] NSWCA 73
Decision date: 29 April 2026

Bell CJ, Mitchelmore and Adamson JJA

Mr Paul Penya and Ms Therese Penya are the registered proprietors of a property in
Eastlakes as tenants in common. From 1984, they lived at the Eastlakes property
together with their child, Ms Paula-Marie Penya, until Paul moved out in 1995. Paul
has continued to pay the mortgage over the Eastlakes property since moving out in
1995. On 1 February 2023, Paul commenced proceedings seeking an order
appointing trustees for the sale of the Eastlakes property under s 66G of the
Conveyancing Act 1919 (NSW). On 4 May 2023, Paula-Marie commenced separate
proceedings against Paul and Therese seeking equitable relief by way of a
constructive trust over the Eastlakes property and an accounting remedy in respect
of the proceeds of the sale of a real estate business once owned by her parents in
2018. Paula-Marie claimed that, from about March 1996, her parents had made
various promises to her to the effect that she would receive the family home and
business during her parents’ lifetime if she worked at the family business without
remuneration. The primary judge dismissed Paula-Marie’s claim on the basis that
there had been no “clear and unequivocal” promise made to her by Paul and Therese
and that, in any event, Paula-Marie had not relied on any alleged promise to her
detriment. Paula-Marie appealed on several bases, including that the primary judge
erred in applying “too high a standard for a ‘clear and unequivocal promise’.

The Court held (Bell CJ, Mitchelmore and Adamson JJA), dismissing the appeal:

e The primary judge did not err in concluding that no unequivocal promise had been
established. “Unequivocal” means leaving no doubt or unambiguous. The
statement relied on by Paula-Marie, namely that she would “get the business”
when Paul retired, did not have the character of an unequivocal promise. Insofar
as it is relevant to examine how Paula-Marie understood this statement, her
acquiescence in the sale of the real estate business is inconsistent with her
understanding that she would own the business upon her father’s retirement: [44]
(Bell CJ), [75] (Mitchelmore JA), [76] (Adamson JA).

e Obiter: The primary judge did not err in identifying that the first necessary element
of a proprietary estoppel claim is the existence of a “clear and unequivocal
promise”. The joint judgment in Kramer v Stone (2024) 281 CLR 484 determined
that a “clear and unequivocal promise” is required to found a proprietary estoppel
or at least such an estoppel based upon representations. That decision must be
followed in this Court. Insofar as there have been judicial statements to the effect
that an equitable estoppel can be established notwithstanding the expectation is
formed on vague assurances, those statements cannot sit with Kramer and should
not be followed to this extent: [37]-[40] (Bell CJ), [76] (Adamson JA).


https://www.caselaw.nsw.gov.au/decision/19dd2adc1f678ec7149d897e

Contracts: facilitation principle

Financialstrategy.com.au Pty Ltd (in liq) v Bailey Roberts Group Pty Ltd (in liq)
[2026] NSWCA 74

Decision date: 30 April 2026

Payne, Stern and Free JJA

Financialstrategy.com.au Pty Ltd (in liq) (FPL), Bailey Financial Management Pty Ltd
(BFM) and LAT Wealth Holdings Pty Ltd (LAT) were shareholders of a service entity,
Bailey Roberts Group Pty Ltd (in liq) (BRG). Each operated financial services under
BRG’s Australian financial services licence as corporate authorised representatives.
While directors of BRG, Messrs Michael Roberts, lan Bailey and Leith Thomas were
also the respective directors of FPL, BFM and LAT. The financial services provided
by FPL, BFM and LAT were governed by agreements between them and BRG. Those
agreements relevantly provided that a particular shareholder “owned” each managed
discretionary accounts client they serviced, in that the shareholder was entitled to
remuneration derived from that client and to retain that client upon cessation of its
status as a corporate authorised representative of BRG. In around September 2020,
relations between the respective parties broke down after FPL and Mr Roberts
indicated their intention to depart BRG and transfer clients of BRG to a new business
arrangement in which FPL would be associated with a different financial services
licensee. Mr Bailey and Mr Thomas purported to make certain decisions on BRG’s
behalf so as to deny FPL and Mr Roberts access to the client information held on
BRG’s systems and to encourage clients to remain with BRG. FPL commenced
proceedings alleging various breaches of its agreements with BRG, and oppressive
conduct warranting relief under s 233 of the Corporations Act. The trial judge
dismissed FPL’s claims on the basis that FPL had not suffered quantifiable loss
because of the wrongful conduct. FPL appealed, contending that loss had been
adequately demonstrated and quantified, relying on (amongst other things) the
“facilitation principle” governing proof and quantification of loss.

The Court held (Free JA, Payne and Stern JJA agreeing), dismissing the appeal:

e The facilitation principle does not involve any shifting of the legal onus of proof,
which remains with the party claiming compensation or damages to prove loss
arising from the relevant breach. The facilitation principle is instead concerned
with how the claiming party may discharge that onus: [115].

e The application of the facilitation principle must take account of other relevant
features of the forensic landscape. A factor creating considerable uncertainty in
the proof of loss in this case was the false basis initially advanced by FPL. FPL
chose to advance a case theory that bore little resemblance to the facts as
ultimately found, and that was found by the trial judge to be profoundly misleading.
While denying FPL compensation involves refusing relief for a recognised but
unquantified loss, it is FPL who bears the forensic responsibility for that outcome:
[120], [122]-[123], [125].


https://www.caselaw.nsw.gov.au/decision/19dd667111671557b17ac248

Workers compensation: “main contributing factor” to injury

State of New South Wales (Sydney Local Health District) v BNV [2026] NSWCA
77

Decision date: 5 May 2026
Kirk, Adamson and Free JJA

Between 25 October 2021 and 25 July 2022, BNV was employed as an office clerk
at the Royal Prince Alfred Hospital by the State of New South Wales through the
Sydney Local Health District (the employer). During her employment, BNV
experienced what she perceived as bullying and harassment, which aggravated her
pre-existing psychological conditions including post-traumatic stress disorder and
major depression. BNV was eventually hospitalised and did not return to work. BNV
sought compensation from the employer under the Workplace Injury Management
and Workers Compensation Act 1998 (NSW) (WIMWC Act) on the basis that she
suffered an injury, namely a “disease injury” within the meaning of the Workers
Compensation Act 1987 (NSW) (WC Act), arising out of or in the course of
employment. While the employer accepted BNV’s pre-existing condition had been
aggravated during her employment, it denied liability on the basis that BNV’s
employment was not the main contributing factor to the aggravation of her pre-
existing condition. On 12 February 2025, a non-presidential member of the Personal
Injury Commission found that BNV’s employment was the main contributing factor to
the aggravation of her pre-existing condition. A presidential member of the
Commission dismissed an appeal brought by the employer. The employer appealed
under s 353(1) of the WIMWC Act, contending (amongst other things) that the
presidential member erred in applying the requirement in s 4(b)(ii) of the WC Act that
BNV’s employment must be the “main contributing factor” to the “disease injury”.

The Court held (Free JA, Kirk and Adamson JJA agreeing), dismissing the appeal:

e An appeal under s 353(1) of the WIMWC Act must be conducted by reference to
points of law arising in the decision under appeal. A complaint that asserts nothing
more than an erroneous application of a legal principle is not a proper basis for an
appeal under s 353(1) on its own. A complaint that a presidential member has
misconstrued the statutory test is one that involves a point of law: [26]-[27].

e The question to be resolved by the presidential member distilled to whether, in
light of her pre-existing psychological condition, BNV’s employment was the main
contributing factor to her alleged “disease injury”. The circumstances invited a
consideration of whether the evidence demonstrated that there were other
contributing factors established by the evidence. If so, it would become necessary
to consider whether, as between the different contributing factors, employment
was the main contributing factor: [37].

e The presidential member did not err in applying s 4(b)(ii)) of the WC Act. In
concluding that BNV’s employment was the main contributing factor under s
4(b)(ii), they appreciated the potential for BNV’s pre-existing condition to progress
in such a way that it became aggravated during her employment: [40]-[50].


https://www.caselaw.nsw.gov.au/decision/19df05130011d6c34f423922
https://www.caselaw.nsw.gov.au/decision/19df05130011d6c34f423922

Australian Intermediate Appellate Decision of Interest

Constitutional law: inconsistency of State law with Commonwealth law
Dunn v WA Reproductive Technology Council [2026] WASCA 65
Decision date: 7 May 2026

Mitchell, Vaughan and Archer JJA

Bradley and Trent Dunn, a same-sex male married couple, intend to start a family
under a surrogacy arrangement pursuant to the Surrogacy Act 2008 (WA). Under the
Surrogacy Act, a parentage order can only be made by the Family Court of Western
Australia if a surrogacy arrangement is approved by the Western Australian
Reproductive Technology Council. The Surrogacy Act also provides that an
application for a parentage order can only be made to the Family Court by an “eligible
couple” or an “eligible person”. An “eligible couple” is defined in s 19(2) to mean,
relevantly, two people of opposite sexes who, as a couple, are unable to conceive a
child. An “eligible person” is also relevantly defined as a woman who is unable to
conceive a child. It is common ground that the Dunns satisfy neither definition. On 17
June 2025, the Council concluded it could not approve the Dunns’ surrogacy
arrangement request because the s 19(2) criteria had not been satisfied. The Dunns
commenced judicial review proceedings, contending (amongst other things) that, to
the extent s 19(2) of the Surrogacy Act purportedly renders them ineligible to apply
for and obtain a parentage order, it is inconsistent with s 22 of the Sex Discrimination
Act 1984 (Cth) and thus inoperative under s 109 of the Commonwealth Constitution.
Section 22 of the Sex Discrimination Act relevantly provides that it is unlawful for a
person who provides services to discriminate against another person on the ground
of the other person’s sex by refusing to provide the other person with those services.

The Court held (Mitchell and Archer JJA, Vaughan JA dissenting), quashing the
Council’s decision and issuing a writ of mandamus requiring the Council to determine
the surrogacy arrangement application according to law:

¢ In considering whether to make a parentage order, the Family Court is providing
‘services’ within the meaning of s 22 of the Sex Discrimination Act. Where a
statute provides for a public authority to grant a permission or approval that will
confer a benefit on an individual (rather than the public generally), then what is
involved will generally constitute the provision of services: [86]-[87], [92].

e The Family Court is a ‘person’ for the purposes of the statutory prohibition in s 22
of the Sex Discrimination Act. The prohibitions against persons discriminating on
particular grounds are to be construed as comprehending courts when
undertaking an activity to which the prohibitions apply: [94]-[95].

e Section 19 of the Surrogacy Act requires the Family Court to discriminate against
same-sex couples by reason of their sexual orientation. Insofar as s 19 provides
that a same-sex couple cannot apply for a parentage order as an “eligible couple”,
it is inconsistent with s 22 of the Sex Discrimination Act and thus inoperative by
virtue of s 109 of the Commonwealth Constitution: [108]-[109], [115].


https://ecourts.justice.wa.gov.au/eCourtsPortal/Decisions/DownloadDecision/21d2d413-0858-4cf5-9ec0-baf9b887a32d?unredactedVersion=False

Asia-Pacific Decision of Interest

Statutory interpretation: fixed penalties

Pasifika Enterprise v Land Transport Authority [2026] FJSC 12

Decision date: 30 April 2026
Arnold, Goddard and Young JJ

On 5 March 2019, the Land Transport Authority issued Pasifika Enterprise a traffic
infringement notice for permitting an overloaded truck to drive on the road. Pasifika
was fined a fixed penalty of FJD13,000. Regulation 7(1D) of the Land Transport
(Traffic Infringement Notice) Regulations 2017 (TIN Regulations) provides that a
person alleged to have committed a traffic offence concerning the carrying of an
excess load must pay the fixed penalty within 90 days of the issue of the notice. In
the event of non-compliance, reg 7(1E) requires the Authority to suspend the
registration of the vehicle alleged to be involved in the offending and any other vehicle
used by the person for carrying loads. Pasifika commenced proceedings seeking a
declaration that regs 7(1D) and 7(1E) of the TIN Regulations contravened the
presumption of innocence and the right to a fair trial, enshrined in ss 14(2) and 15(1)
of the Constitution of the Republic of Fiji respectively. This was put on multiple bases,
including that the process in which defendants must bring a challenge to an
infringement notice effectively reverses the onus of proof. The High Court of Fiji
declared regs 7(1D) and 7(1E), as well as the issued notice, invalid. The Court of
Appeal disagreed, setting aside the High Court’s decision. Pasifika maintained its
position before the Supreme Court. Following the hearing, the Court raised for the
parties’ consideration two issues: (1) whether s 82(2)(b) of the Land Transport Act
1998 (LTA), which effectively provides that a fixed penalty is not “due” when an
infringement notice is challenged, applies to the TIN Regulations; and (2) whether ss
80(1) and 113(7) of the Land Transport Act 1998 (LTA), which impose a limit of
FJD2,000 on “fines”, applies to the fixed penalty regime for excess load offences.

The Court held (per curiam), allowing the appeal:

e The TIN Regulations do not breach ss 14(2) and 15(1) of the Constitution. There
is nothing in the process that reverses the onus of proof, and there are sufficiently
flexible criminal procedures that enable defended hearings arising from disputed
infringement notices to be conducted in a rights-consistent way: [45]-[46].

¢ In light of its text, context and purpose, s 82(2)(b) of the LTA applies to the TIN
Regulations. There was thus no power to require excess load defendants to pay
the fixed penalty within 90 days where they have challenged their infringement
notice: [60]-[68], [86].

e Sections 80(1) and 113(7) of the LTA apply to the impugned fixed penalty regime.
The terms of the LTA and the TIN Regulations do not distinguish between a “fixed
penalty” and a “fine”. Indeed, ss 80(1) and 113(7)(a) treat a fine as a “penalty” for
the purposes of the TIN Regulations. The FJD13,000 penalty was thus unlawful
insofar as it exceeded the FJD2,000 cap in ss 80(1) and 113(7): [76]-[82], [86].
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https://www.paclii.org/fj/cases/FJSC/2026/12.pdf

International Decisions of Interest

Constitutional law: parliamentary privilege

Alford v Canada (Attorney General), 2026 SCC 14

Decision date: 1 May 2026

Wagner CJ, Karakatsanis, C6té, Rowe, Martin, Kasirer, Jamal, O’'Bonsawin and
Moreau JJ

In 2017, the National Security and Intelligence Committee of Parliamentarians Act,
SC 2017, ¢ 15 (NSICOP Act) was enacted for the purpose of creating a statutory
committee to oversee Canada’s national security and intelligence activities. The
Committee is an executive body composed of members of Parliament and senators
appointed by the Governor in Council. Committee members are prohibited by s 11 of
the NSICOP Act from disclosing protected information obtained through their
participation on the Committee. They are also prevented under s 12 from claiming
immunity based on parliamentary privilege in a proceeding related to a breach of s
11. Professor Ryan Alford challenged the validity of s 12 on the basis that it
impermissibly limits parliamentary freedom of speech and the authority of the Houses
of Parliament to set and enforce their own internal rules of conduct. The application
judge determined that s 12’s limitation on parliamentary privilege requires a
constitutional amendment and declared s 12 constitutionally invalid. The Court of
Appeal disagreed, holding s 12 within Parliament’s legislative authority under s 18 of
the Constitution Act, 1867, which authorises Parliament to define the content of
parliamentary privileges, immunities and powers.

The Court held (Rowe J for Wagner CJ, Karakatsanis, Kasirer, Jamal, O’Bonsawin
and Moreau JJ, C6té J dissenting), dismissing the appeal:

e Subject to three constraints, s 18 of the Constitution Act authorises Parliament to
supplement and limit its privileges as it deems appropriate to fulfil its constitutional
role, subject to three constraints. Those constraints are: (1) the privileges,
immunities or powers of Parliament cannot exceed those of the British House of
Commons at the time of the grant; (2) s 18 cannot be used to fundamentally
undermine Parliament’s role as a legislature; and (3) s 18 must be used
consistently with other constitutional provisions expressly relating to the
functioning of Parliament: [72], [99]-[100], [105].

e Section 12 of the NSICOP Act reflects a narrow limitation on parliamentary
privilege. It does not apply to a Committee member who discloses in Parliament
protected information obtained outside of their participation on the Committee.
The effect of s 12 on parliamentary privilege is also limited to the immunity held
by those who choose to sit on the Committee. It does not affect free speech in
Parliament more broadly, nor limit parliamentary privilege for other
parliamentarians in any way: [76]-[78].


https://decisions.scc-csc.ca/scc-csc/scc-csc/en/21484/1/document.do

Contempt: jurisdiction of the High Court of Justice

In the matter of contempt proceedings against Rajiv Menon KC [2026] EWCA
Civ 573

Decision date: 12 May 2026
Bean, Dingemans and Stuart-Smith LJJ

In December 2025, a criminal trial against several members of Palestine Action ran
before a judge of the Crown Court sitting with a jury. The trial judge made various
evidentiary rulings and rulings concerning the principle described as jury equity during
the course of the trial. On 22 December, the trial judge ruled that no counsel was
permitted in closing submissions to invite the jury to disregard the court’s rulings of
law or to disregard their juror oaths or to apply the principle of jury equity. After the
delivery of closing submissions, the trial judge ruled on 12 January 2026 that Mr Rajiv
Menon KC, the lead counsel representing the first named defendant on the
indictment, had disobeyed the Court’s directions delivered on 22 December 2025. On
4 February 2026, the jury was discharged following certain hung verdicts. At a hearing
on 18 February, the trial judge referred Mr Menon’s conduct during closing
submissions to a Divisional Court of the High Court of Justice for consideration of
whether that conduct amounted to contempt. Before the Administrative Court (acting
as the Divisional Court) on 11 March 2026, Mr Menon contended that the
Administrative Court had no jurisdiction in the absence of an application by the
Attorney General committing him for contempt. The Administrative Court declined to
rule it had no jurisdiction and directed that a summons be served on Mr Menon to
attend a substantive hearing of the allegations of contempt in June 2026. Mr Menon
sought leave to appeal to challenge the Administrative Court’s order, maintaining that
it had no jurisdiction.

The Court held (per curiam), setting aside the orders of the Administrative Court and
declaring that the Administrative Court and/or the Divisional Court lack jurisdiction to
consider the contempt allegation without an application by the Attorney General:

e The issue of jurisdiction should be decided by the Court of Appeal, rather than
being remitted for determination by the Divisional Court. Section 13 of the
Administration of Justice Act 1960 (UK) provides that the only route of appeal from
a decision of the Divisional Court in contempt proceedings is to the Supreme
Court. It would be undesirable for the contempt allegation to be proved, only for
the Supreme Court to decide that the Divisional Court lacked jurisdiction: [19].

e Only a superior court of record has power at common law to summarily deal with
contempt in the face of the record without referring it to the Attorney General. The
overwhelming weight of authority indicates that a judge in the Crown Court cannot
refer an incident of alleged contempt in the face of the court directly to the High
Court without intervention by the Attorney General. The trial judge would,
however, have had jurisdiction to refer the alleged contempt to another High Court
judge sitting as a judge of the Crown Court if a summary process was thought to
be required: [55], [58], [62].


https://www.judiciary.uk/wp-content/uploads/2026/05/Judgment-Rajiv-Menon-KC-CA-2026-000767-1.pdf
https://www.judiciary.uk/wp-content/uploads/2026/05/Judgment-Rajiv-Menon-KC-CA-2026-000767-1.pdf

