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New South Wales Court of Appeal Decisions of Interest 

Constitutional law: restriction on public assembly 

Jarrett v State of New South Wales [2026] NSWCA 62 

Decision date: 16 April 2026 

Bell CJ, Ward P and Free JA 

Following the Bondi Beach terrorist attack on 14 December 2025, the “public 

assembly restriction declaration” (PARD) scheme was introduced under the 

Terrorism and Other Legislation Amendment Act 2025 (NSW) (Amending Act). 

Amongst other things, the PARD scheme authorised the Commissioner of Police to 

make a PARD under the Terrorism (Police Powers) Act 2002 (NSW) and prohibited 

the authorisation of public assemblies within a PARD area under Pt 4 of the Summary 

Offences Act 1988 (NSW). On 24 December 2025, the Commissioner made a PARD, 

restricting the holding of public assemblies throughout Sydney, including the CBD. 

The PARD was repeatedly extended until it expired on 17 February 2026. The 

plaintiffs, each of whom had previously organised and participated in public 

assemblies, challenged the validity of the PARD scheme, as created by the Amending 

Act, on the basis that it impermissibly burdened the implied freedom of political 

communication under the Commonwealth Constitution. New South Wales conceded 

that the impugned provisions effectively burdened the freedom of political 

communication, though maintained that the provisions pursued a legitimate purpose 

and were reasonably appropriate and adapted to advance that purpose. 

The Court held (per curiam), declaring the impugned provisions invalid: 

• The purpose of the impugned provisions is incompatible with the maintenance of 

the constitutionally prescribed system of representative and responsible 

government. It is not a constitutionally legitimate purpose to discourage all forms 

of public assemblies in a particular area, irrespective of the purpose of the public 

assembly and its impact (if any) on social cohesion: [6], [136], [157]. 

• In any event, the means chosen were not reasonably appropriate and adapted to 

advance the purpose of the Amending Act. The impugned provisions apply 

disproportionately to all public assemblies, without any mechanism for tailoring 

the restriction to assemblies that cause another part of the community to feel 

fearful or threatened: [6], [170]. 

• Although the impugned provisions lay dormant (given the PARD made in 

December 2025 is no longer in force), there is a justiciable controversy about the 

validity of the impugned provisions. The continued existence of the law 

empowering the Commissioner to make a PARD with all the legal consequences 

attached to it places the plaintiffs in a position of jeopardy about the operation of 

the impugned provisions upon them: [7], [183]. 

https://www.caselaw.nsw.gov.au/decision/19d9354aeb610427262d9102


3 

 

Evidence: whether an expert certificate is an exception to the opinion rule 

JS v Director of Public Prosecutions (NSW) [2026] NSWCA 58 

Decision date: 16 April 2026 

Bell CJ, Ward P and Leeming JA 

In 2024, JS was acquitted in the Children’s Court for the offence of unauthorised 

possession of a pistol contrary to s 7(1) of the Firearms Act 1996 (NSW). During the 

hearing, the prosecutor sought to tender an expert certificate issued by a forensic 

firearm examiner that set out the examiner’s opinion about the type of pistol depicted 

in images on the mobile phone of JS. That certificate complied with s 177(1) of the 

Evidence Act 1995 (NSW), which provides that evidence of a person’s opinion may 

be “adduced” by tendering an expert certificate, so long as it complies with various 

requirements, including that it “sets out an opinion that the person holds and that is 

expressed to be wholly or substantially based on that knowledge”. JS objected to the 

certificate being received in evidence on multiple bases, including that it did not 

demonstrate that the opinion was “wholly or substantially based” on the examiner’s 

specialised knowledge in accordance with s 79 of the Evidence Act. However, no 

written notice was served by JS requiring the expert to give evidence under s 177(5), 

which would, by virtue of s 177(6), render the certificate inadmissible. The magistrate 

refused to admit the expert certificate because it did not comply with s 79 of the 

Evidence Act and was therefore inadmissible under the “opinion rule” in s 76 of that 

Act. On appeal on a question of law, the primary judge held that the magistrate erred 

in law in refusing to admit the certificate into evidence where the certificate complied 

with s 177 of the Evidence Act. His Honour determined that a compliant s 177 expert 

certificate was not required separately to comply with s 79 of that Act. In the Court of 

Appeal, JS challenged the primary judge’s decision on the basis that his Honour erred 

in holding that the term “adduced” in s 177(1) of the Evidence Act meant “admitted”, 

and that a s 177 expert certificate did not have to separately satisfy the requirements 

of s 79 of that Act. 

The Court held (Bell CJ, Ward P and Leeming JA agreeing), dismissing the appeal: 

• Viewing the purpose, structure and language of s 177 as a whole, an expert 

certificate tendered under that section is admissible, subject to satisfaction of ss 

177(2) and (3), without the need separately to satisfy the requirements of s 79, 

unless its maker has been called to give evidence under s 177(5): [27], [46]. 

• The primary judge was correct to hold that the term “adduced” in s 177(1) of the 

Evidence Act meant “admitted”. While it is presumed that the same word bears 

the same meaning where it appears in different parts of the same Act, that 

presumption is arguably less strong where the impugned provision containing the 

word was added at a later stage of the drafting process. Several other matters 

point against the presumption’s operation, including the different language used 

in s 177 of the Act to that used in s 79, and that the term “adduced” in surrounding 

provisions has been interpreted consistently to mean “admitted”: [29]-[41].  

https://www.caselaw.nsw.gov.au/decision/19d8ecab22d2a07dcb013dcd
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Legal practitioners: court’s jurisdiction to restrain a lawyer from acting 

Solve Legal Pty Ltd v All is 1 Pty Ltd (t/as Banga Legal) [2026] NSWCA 55 

Decision date: 16 April 2026 

Payne, Kirk and Adamson JJA 

On 28 March 2025, the respondents, All is 1 Pty Ltd (trading as Banga Legal) and Mr 

Samir Banga (Banga Legal’s principal solicitor), commenced proceedings against Ms 

Jessica Townsend, a former employee of Banga Legal, alleging that Ms Townsend 

had disclosed confidential information while acting for Mr Banga in a private matter. 

On 11 July 2025, the respondents filed a motion seeking to restrain Solve Legal Pty 

Ltd from acting for Ms Townsend, without naming the firm as a party. The 

respondents’ motion was put on the basis that Mr Cameron Shamsabad, a former 

solicitor of Solve Legal who worked previously as a consultant solicitor at Banga 

Legal, obtained certain “confidential information” during his employment with Banga 

Legal and had likely conveyed that confidential information to Solve Legal. The 

allegedly confidential information included Mr Shamsabad’s social observations of Mr 

Banga and his wife, and his discussions about “appropriate litigation strategy in the 

preparation and execution of legal matters”. On 21 August 2025, the primary judge 

made orders restraining Solve Legal from acting for Ms Townsend. As a non-party, 

Solve Legal sought leave to appeal to challenge the primary judge’s order. 

The Court held (Payne JA, Kirk and Adamson JJA agreeing), allowing the appeal, 

setting aside the orders of the primary judge and dismissing the notice of motion 

dated 11 July 2025: 

• The correctness standard of appellate review applies to a decision restraining a 

lawyer from acting in the exercise of the court’s inherent jurisdiction: [40]. 

• It was an error of principle to make orders against Solve Legal without the firm 

being joined to the motion. The legal rights of Solve Legal were directly affected 

by the orders made by the primary judge. A person who is directly affected by the 

orders sought in a proceeding is a necessary party. The joinder of a party directly 

affected by an order is not ordinarily a matter of discretion; it is a matter of 

obligation. The obligation to join that person rests upon the person applying for 

those orders: [43], [45]-[46], [48]. 

• There is a need for precise identification of the confidential information that is said 

to form the basis of the restraint. The observations by Mr Shamsabad of Mr Banga 

and his wife in a social setting cannot possibly merit the description of “confidential 

information”. Information about “litigation strategy in the preparation and execution 

of legal matters” is confidential only in the sense that employees cannot lawfully 

use it during their employment for their own purposes or disclose it during that 

employment to a competitor of their employer. This alleged category of 

“confidential information” rises no higher than subjective “know-how”: [37], [53].  

https://www.caselaw.nsw.gov.au/decision/19d898a014bfaa63868d894d
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Commerce: construction of access determination 

Glencore Coal Assets Australia Pty Ltd v Port of Newcastle Operations Pty Ltd 

[2026] NSWCA 64 

Decision date: 20 April 2026 

Mitchelmore, Stern and McHugh JJA 

Port of Newcastle Operations Pty Ltd (PNO) operates a “declared service” within the 

meaning of Pt IIIA of the Competition and Consumer Act 2010 (Cth) (CCA), and is a 

“port operator” within the meaning of s 3 of the Ports and Maritime Administration Act 

1995 (NSW) (PMA Act). Under the PMA Act, PNO may fix and collect a “navigation 

service charge” (for the general use by a vessel of a designated port and its 

infrastructure) and a “wharfage charge” (for the availability of a site at which 

stevedoring operations may be carried out). In 2016, Glencore Coal Assets Australia 

Pty Ltd notified the Australian Competition and Consumer Tribunal that there existed 

an access dispute with PNO in relation to the declared service. That dispute 

concerned the navigation service charge payable by the charterers of vessels 

carrying Glencore’s coal. The Commission made a final determination of the access 

dispute under s 44V of the CCA in 2018, which was subsequently varied by the 

Australian Competition Tribunal. The Tribunal’s decision was ultimately set aside by 

the High Court of Australia, which remitted the matter to the Tribunal. In 2022, the 

Tribunal made its final determination, fixing initial wharfage and navigation service 

charges. In December 2024, Glencore gave written notice that it intended to only use 

the declared service the subject of the wharfage charge under the terms of the 

Tribunal’s 2022 determination. The primary judge held that Glencore was not entitled 

to access the determined wharfage charge without also being liable for the 

determined navigation service charge. Glencore appealed on several grounds, 

including that the primary judge ought to have taken into account the procedural 

history of the parties’ dispute in construing the Tribunal’s 2022 determination. 

The Court held (McHugh JA, Mitchelmore and Stern JJA agreeing), dismissing the 

appeal: 

• A s 44V determination is to be construed objectively from the perspective of a 

reasonable person in the shoes of a third party access seeker (including a 

prospective access seeker), at the time of the determination. A reasonable person 

will be taken to have regard to the text of the determination and any accompanying 

reasons: [102], [110]. 

• Contextual matters known only to those directly involved in proceedings before 

the Commission or Tribunal cannot be relied on in interpreting a s 44V 

determination. This includes the submissions made to, and the reasons of, the 

courts and tribunals preceding the Tribunal’s 2022 determination: [111], [113]. 

• Even if those contextual matters were available for use in construing the 

determination, they would not establish that Glencore was permitted to have the 

benefit of the determined wharfage charge without also being liable to pay the 

determined navigation service charge: [114], [164].  

https://www.caselaw.nsw.gov.au/decision/19d99deec3347709fb766380
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Australian Intermediate Appellate Decision of Interest 

Corporations law and equity: meaning of “information” 

New Aim Pty Ltd v Leung [2026] FCAFC 49 

Decision date: 20 April 2026 

Moshinsky, Thawley and Button JJ 

The appellant, New Aim Pty Ltd, is a large Australian online retailer. The first 

respondent, Mr Man Hung (Jack) Leung, was the Chief Commercial Officer at New 

Aim between July 2020 and January 2021. The fourth and fifth respondents, Sun Yee 

International Pty Ltd and Broers Group Pty Ltd, are competitors of New Aim. On 23 

September 2021, New Aim commenced proceedings against Mr Leung (amongst 

others, including Sun Yee and Broers), alleging that he misused confidential supplier 

information obtained in the course of his employment with New Aim to assist Sun Yee 

and/or Broers to procure, promote and sell products that were identical or similar to 

those sold by New Aim. Against Mr Leung, New Aim alleged equitable breach of 

confidence, breach of contract and contravention of s 183(1) of the Corporations Act 

2001 (Cth). The primary judge dismissed New Aim’s claims against Mr Leung on the 

basis that the disclosed supplier information was not confidential. New Aim appealed 

on several grounds, including that the primary judge erred in concluding that there 

could be no improper use of “information” within the meaning of s 183 of the 

Corporations Act, if the information cannot be regarded as confidential in equity. 

The Court held (per curiam), setting aside the orders of the primary judge and 

remitting the matter for further hearing and determination: 

• According to its text, s 183(1) of the Corporations Act does not require that the 

information be confidential information of a kind which would be protected in 

equity. The issue which s 183(1) raises with respect to information is how the 

information was acquired, namely, whether the information was acquired because 

of the person’s position: [125]. 

• There is no sound basis to construe s 183(1) as applying only if the relevant facts 

could also establish a cause of action for breach of confidence. Section 183(1) is 

influenced by fiduciary law and is directed at preventing identified persons from 

gaining an advantage through the improper use of information obtained because 

of their position. It does not enact a statutory cause of action reflecting the 

equitable cause of action for breach of confidence: [134], [136]. 

• To the extent that “information” in s 183(1) has previously been viewed as limited 

to the sort of information which equity would protect by injunction (to restrain a 

breach of confidence), such a view is too narrow having regard to the text, context 

and purpose of the provision. That view should no longer be followed: [149].  

https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2026/2026fcafc0049
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Asia-Pacific Decision of Interest  

Unjust enrichment: defence of illegality 

Wong Chi Hung v Lo Wing Pun [2026] HKCFA 14 

Decision date: 15 April 2026 

Cheung CJ, Ribeiro, Fok and Lam PJJ and Lord Hoffmann NPJ 

In June 2016, Mr Wong Chi Hung entered into an agreement with Ms Mai Jieping 

(trading as Fai Tat RMB Exchange), whereby Mr Hung would cause RMB 1 million to 

be deposited into a designated bank account in Mainland China and Fai Tat would 

subsequently deposit the equivalent amount in Hong Kong dollars into Mr Hung’s 

Hong Kong account at an agreed exchange rate. Such method of exchange was 

unlawful under Mainland law. Shortly after Mr Hung transferred RMB 1 million into 

the designated Mainland bank account, that account became frozen. In 2018, 

confiscation orders were issued over the entire balance of the designated Mainland 

bank account, including the RMB 1 million deposited by Mr Hung. Having not been 

paid the exchanged amount as agreed, Mr Hung commenced proceedings against 

Fai Tat (amongst others) for breach of contract and unjust enrichment. Fai Tat 

contended that the defence of foreign illegality operated to defeat both claims. The 

primary judge dismissed Mr Hung’s breach of contract claim, but upheld his unjust 

enrichment claim. The Hong Kong Court of Appeal affirmed the primary judge’s 

conclusions. In the Court of Final Appeal, the respondent contended that the Court 

ought to follow the United Kingdom Supreme Court’s approach to the illegality 

defence in Patel v Mirza [2017] AC 467, which had been endorsed by the Hong Kong 

Court of Appeal in separate proceedings, instead of the Hong Kong approach to the 

defence of domestic illegality derived from Tinsley v Milligan [1994] 1 AC 340. 

The Court held (Ribeiro PJ, Cheung CJ concurring with separate reasons, Fok and 

Lam PJJ and Lord Hoffmann NPJ agreeing), dismissing the appeal: 

• The correct position concerning the doctrine of precedent in civil cases in Hong 

Kong is that, subject to any subsequent departure by the Court of Final Appeal, 

only decisions of the Privy Council given before 1997 on appeal from Hong Kong 

are binding on Hong Kong courts. Decisions in other common law jurisdictions are 

not binding. Thus, a change in the law of England and Wales effected by a 

decision of the United Kingdom Supreme Court does not, without more, represent 

a corresponding change in the common law of Hong Kong: [21], [23]-[25], [32], 

[42], [136]-[138]. 

• The flexible approach in Patel v Mirza enables the court to strike an appropriate 

balance between underlying policy considerations and other relevant factors when 

a claim met by a defence of illegality comes before it. The Patel v Mirza approach 

to illegality against contract claims and unjust enrichment claims should now be 

acknowledged as corresponding with the common law approach to the defence 

of illegality in Hong Kong: [2], [78], [87], [136]-[138].   

https://legalref.judiciary.hk/doc/judg/html/vetted/other/en/2025/FACV000005_2025_files/FACV000005_2025ES.htm
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International Decision of Interest  

Land law: priority between competing registrable deeds 

Grant v Jackman [2026] UKPC 13 

Decision date: 13 April 2026 

Lords Briggs, Hamblen, Leggatt and Doherty and Lady Rose 

Before 1979, Mr Choy Min Sun was the legal owner of a residential property in Diego 

Martin, Trinidad and Tobago (the Property). By a deed of conveyance dated 22 

November 1979, Mr Sun sold and transferred the Property to Mr Lerrie Bovell for an 

unspecified sum, to be held in escrow until 2007. After the 1979 conveyance took 

effect in 2007, Mr Bovell did not register it until December 2014. Meanwhile, in August 

2011, Mr Choy executed a will that devised the Property to certain beneficiaries. After 

Mr Choy’s death, Mr Alloy Sun, the executor of the will, issued a deed of assent to 

the vesting of the Property in the beneficiaries, which was registered on 18 June 

2014. Unaware of the 2015 deed of assent, Mr Bovell executed a deed of conveyance 

in relation to the Property with Mr Jim Grant and Ms Anna James-Grant on 10 June 

2015, which was registered soon after. In around August 2015, after discovering the 

deed of assent on the Deeds Registry, the Grants commenced proceedings against 

Mr Bovell on several bases, including that he had not conveyed good and marketable 

title to the Property. Mr Sun and the beneficiaries were eventually joined to the 

proceedings and counter-claimed for a declaration that they were the owners of the 

Property by virtue of the deed of assent. The primary judge held that the 1979 

conveyance validly transferred the Property to Mr Bovell, but that the deed of assent 

took priority by operation of s 16(1) of the Registration of Deeds Act. The Court of 

Appeal disagreed, holding that the 1979 conveyance “trumped” the deed of assent 

because it was not a deed for valuable consideration. 

The Court held (Lord Briggs for the Board), allowing the appeal and reinstating the 

order of the primary judge:  

• The nemo dat quod non habet principle (no one can give what they do not have) 

cannot defeat the deed of assent’s priority over the 1979 conveyance. If delivery 

of a conveyance deprived the transferor of title to validly make a later disposition 

of (or interest in) the relevant land, the result would be that priority always depends 

upon time of delivery, not time of registration. That would be contrary to, and 

completely destructive of, the priority scheme prescribed for registrable deeds by 

s 16(1) of the Registration of Deeds Act: [32]. 

• The language of s 16(1) does not accommodate any distinction between 

purchasers and volunteers as to those affected by the scheme of priority based 

on first registration of a registrable deed affecting land. There is also nothing in 

the statutory language that excludes those taking land by inheritance from the 

benefit of the protection afforded by the priority scheme in s 16(1): [38]-[40],[45]. 

https://jcpc.uk/uploads/jcpc_2024_0102_judgment_d2a196979d.pdf

