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New South Wales Court of Appeal Decisions of Interest

Agency: enduring power of attorney

Singer v No Defendant [2026] NSWCA 38
Decision date: 26 March 2026
Bell CJ, Adamson JA and Giriffiths AJA

In 2017, the principal executed an instrument purporting to create an enduring power
of attorney (the Instrument) with the applicant, Mr Simon Singer, as attorney. At the
time of execution, the certificate endorsed on the Instrument did not comply with s
19(1)(c)(iv) of the Powers of Attorney Act 2003 (NSW) (the Act), which required a
statement by the prescribed witness that they were not an attorney under the power
of attorney. By September 2022, the principal lost capacity to manage her own affairs.
In around October 2022, the New South Wales Land Registry Service declined
lodgement of the Instrument due to the absence of the s 19(1)(c)(iv) statement.
Attempts were made thereafter to amend the certificate. In 2025, the applicant sought
the advice and direction of the Supreme Court as to whether the Instrument created
a valid enduring power of attorney. The primary judge held it did not. The applicant
sought leave to appeal from the primary judge’s decision, contending that the primary
judge erred in finding that the certificate required by s 19(1)(c) must be given
contemporaneously with the execution of the enduring power of attorney by the
principal. The applicant alternatively submitted (for the first time on appeal) that the
Instrument should be construed to include the s 19(1)(c)(iv) statement or be rectified
in equity to include the statement.

The Court held (Griffiths AJA, Bell CJ and Adamson JA agreeing), setting aside the
orders of the primary judge, ordering that the certificate be rectified to include the
statement, “I am not an attorney under this power of attorney”, and declaring that the
Instrument is a valid enduring power of attorney:

e The purpose and policy of the certification requirements in setting out a prescribed
checklist of procedural steps that must be complied with by the witness in order
to protect the integrity of the powers of attorney regime and to ensure certainty as
to when an enduring power of attorney is effectively created would be undermined
if a witness could provide the requisite certificate well after the instrument had
been signed by the principal: [24].

e Where there was a mistaken omission of words that, by virtue of statute, needed
to be included in the Instrument to create an enduring power of attorney, it would
be inappropriate to read those words into the Instrument: [28].

¢ The Instrument should, however, be rectified in equity to include the prescribed
statement. It can be inferred from the available evidence that, at the time the
document was executed, there was a common intention by all parties to effectively
create an enduring power of attorney which, through a common mistake, was not
reflected in the document due to the mistaken omission of the prescribed
statement required by s 19(1)(c)(iv) of the Act: [41]-[42].


https://www.caselaw.nsw.gov.au/decision/19d21af0162ae8d480ebeab1#_Ref224889576

Equity: trustee liability
Thynne v Jevny Pty Ltd [2026] NSWCA 40
Decision date: 26 March 2026

Leeming, Mitchelmore and Adamson JJA

In December 1980, Mr James Thynne created the Thynne Family Trust, a
discretionary trust, and appointed Jenvy Pty Ltd, the first respondent, as its trustee.
Jenvy was controlled by James until his death in 2011 and by Ms Victoria
Sheringham, the second respondent, thereafter. On 27 July 2022, Mr Harry Thynne,
the appellant and a beneficiary of the trust, commenced proceedings pertaining to
certain purported distributions of trust income to Victoria and her company, Elanora
Farming Pty Ltd. The primary judge found that Jevny’s distributions to Victoria and
Elanora, totalling $740,137 and $172,242 respectively, were made in breach of trust
as neither were beneficiaries of the trust. The primary judge, however, excused the
trustee’s liability for the unauthorised distributions to Elanora Farming and Victoria
after 2011 (when Victoria controlled Jevny) under s 85 of the Trustee Act 1925
(NSW). The primary judge also declined to order an account in common form and
gave no pecuniary relief. Harry appealed, contending that he was entitled to an
account as of right as a beneficiary and that the primary judge’s finding relieving
Jevny of liability did not relieve the trustee of its obligation to restore the trust fund.
By notice of contention, Jevny and Victoria contended that Harry’s claim was time-
barred by ss 15 and/or 48 of the Limitation Act 1969 (NSW) insofar as it concerned
unauthorised distributions before 27 July 2016.

The Court held (Leeming JA, Mitchelmore JA and Adamson JA), dismissing the
appeal:

e When s 85 relieves a trustee “from personal liability for the breach”, that includes
making good a deficiency in the trust property brought about by an unauthorised
distribution. Section 85 would be devoid of its content if the trustee’s obligation to
replenish the trust fund existed independently and regardless of any breach: [58]-
[60] (Leeming JA), [78] (Mitchelmore JA), [148] (Adamson JA).

e Section 48 of the Limitation Act directly applied to extinguish Harry’s cause of
action concerning all distributions made before 2016. While an account may be
ordered in the absence of breach of trust, Harry’s pleadings explicitly alleged
breaches of trust (and which attracted a fully litigated defence under s 85) so as
to answer the description in s 48: [69]-[71] (Leeming JA), [78] (Mitchelmore JA),
[162]-[165] (Adamson JA).

e Following procedural reforms traceable to Order LV r 10 of the 1883 English
Supreme Court of Judicature rules and s 11 of the Equity Act 1901 (NSW), a
beneficiary is no longer entitled to an account in common form as of right. Like all
equitable remedies, an order for an account is discretionary: [33]-[48] (Leeming
JA), [78] (Michelmore JA).


https://www.caselaw.nsw.gov.au/decision/19d224eb4444ce766fd396d0

Environment and planning: non-party objector

Joseph v Spencer [2026] NSWCA 46

Decision date: 1 April 2026
Stern and McHugh JJA, Griffiths AJA

The applicant, Mr Michael Joseph, and the first and second respondents, Mr Ricardo
and Mrs Jennifer Spencer, own adjoining properties within the area administered by
the Kiama Municipal Council. On 2 August 2023, the Spencers submitted a
development application to make alterations and additions to their property, which Mr
Joseph objected to. On 8 February 2024, the Council refused consent to the
development application for reasons which included that the development application
did not comply with cl 6.7(2) of the Kiama Local Environmental Plan 2011 (KLEP).
On 13 May 2024, the Spencers appealed to Class 1 of the Land and Environment
Court. Mr Joseph was not a party to those proceedings. Following a conciliation
conference before the Commissioner under ss 34 and 34AA(2)(a) of the Land and
Environment Court Act 1979 (NSW) (the Act), the Spencers and the Council reached
an agreement as to the terms of a decision that would be acceptable to them,
including that the proposed development fell within an exception to cl 6.7(2) of the
KLEP. Having been satisfied, in accordance with s 34(3) of the Act, that agreement
had been reached as to the terms, and that the decision agreed upon was one “that
the Court could have made in the proper exercise of its functions”, the Commissioner
ordered that the appeal be upheld and development consent be granted. On 26 June
2025, Mr Joseph filed an amended summons seeking judicial review of the
Commissioner’s decision on several grounds, including that there had been a denial
of procedural fairness and an abuse of process by reason of the Council’s failure to
inform him of its change in approach to cl 6.7(2) of the KLEP.

The Court held (Stern JA, McHugh JA and Griffiths AJA agreeing), dismissing the
amended summons:

e Parliament did not intend objectors to have any say in whether the terms of a
decision agreed between the parties would be acceptable to them or whether the
proceedings should be resolved in accordance with the decision under s 34(3) of
the Act. The statutory scheme reflected in s 34(3) of the Act would be subverted
if objectors were entitled to become a party for the purpose of objecting to the
agreement reached by the parties to the proceedings. The same subversion of
the statutory scheme would arise if objectors were entitled, as non-parties, to be
heard as to whether or not the Court should make orders reflecting agreement
reached under s 34 of the Act: [43], [128].

e There was no obligation upon the Council to notify its changed position to Mr
Joseph before reaching agreement in the conciliation conference or before the
Commissioner made orders for the purpose of s 34(3) of the Act: [131].


https://www.caselaw.nsw.gov.au/decision/19d416ea9b5111f8ae63107a

Australian Intermediate Appellate Decision of Interest

Legal professional privilege: implied waiver

Mastercard Asia/Pacific (Australia) Pty Ltd v Australian Competition and
Consumer Commission [2026] FCAFC 37

Decision date: 30 March 2026

Perram, Wheelahan and McElwaine JJ

The Australian Competition and Consumer Commission commenced civil penalty
proceedings alleging that Mastercard Asia/Pacific Pte Ltd and Mastercard
Asia/Pacific (Australia) Pty Ltd (collectively, Mastercard) contravened or were
involved in contraventions of ss 45(1), 46(1) and 47(1) of the Competition and
Consumer Act 2010 (Cth). Mastercard filed and served affidavits from two witnesses,
Mr Koh Wee Keong and Mr Naushaza Molu, who were significant figures in the
alleged anti-competitive conduct to which the proceedings related. The Commission
contended that Mastercard had waived privilege over communications Messrs Keong
and Molu had in relation to the strategy and purpose behind the impugned anti-
competitive conduct as their respective affidavits contained express or implied
assertions about the content of such communications. The primary judge concluded
that, despite having yet to read them into evidence, Mastercard had impliedly waived
privilege over the communications upon filing and serving the affidavits. On appeal,
Mastercard contended that the primary judge erred in finding that there had been an
implied waiver of privilege and that privilege was waived over the relevant
communications before the affidavits of Messrs Keong and Molu had been read into
evidence.

The Court held (per curiam), dismissing the appeal:

¢ |t was not necessary for the deponents to make any assertion about the content
of privileged legal advice to find implied waiver in this case. The inconsistency
principle identified in Mann v Carnell (1999) 201 CLR 1 is capable of application
to a case, such as the present, where the privilege holder puts in issue a subject-
matter by making positive assertions whilst maintaining that communications on
the subject-matter remain confidential. None of the authorities relied on by
Mastercard stand for the proposition that an implied assertion about the content
of a privileged communication is necessary to establish waiver: [44]-[54], [66]-[67].

e |t is inconsistent for Mastercard to maintain confidentiality over the internal
communications that Messrs Keong and Molu referenced in their affidavits. When
the deponents’ evidence is considered in context, they clearly made express or
implied assertions about the impugned subject-matter and thus laid the
confidential communications open to scrutiny: [78], [89].

e |t would be antithetical to the proper case management framework to apply a
principle that has the result that a party is not held to the consequences of the
filing of its affidavits of evidence until the moment that they are read at trial: [129].


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2026/2026fcafc0037

Asia-Pacific Decision of Interest

Statutory interpretation: jurisdiction of the Maori Land Court

Mercury NZ Ltd v Maori Land Court [2026] NZCA 91

Decision date: 26 March 2026
Katz, Thomas and Palmer JJ

From 2002 to 2009, certificates of title in respect of parts of the bed of the Waikato
River were issued to the Crown. The titles are now held by Mercury NZ Ltd or the
Crown for Mercury’s benefit. Twelve hapi and the Pouakani Claims Trust No 2 claim
tikanga rights, interests and responsibilities (such as customary ownership) over the
bed of the River, its waters and certain adjacent lands. In 2019, the claimants
commenced proceedings in the Maori Land Court, contending that: (1) the River bed
land is customary land that is or should be vested in the claimants (customary land
claim); (2) the River bed is held by the Crown as a fiduciary for the claimants (fiduciary
claim); and (3) the Land Court can issue a declaration that the claimants own the river
water flowing over the River bed (water claim). Mercury applied to strike out the
claims on the basis the Land Court did not have jurisdiction under the Te Ture
Whenua Maori Act 1993 (NZ) (the Act). The Land Court denied Mercury’s application.
The High Court struck out the claimants’ fiduciary claim and water claim, determining
that the Land Court only had jurisdiction under the Act to consider the customary land
claim. The claimants respectively appealed and cross-appealed against the High
Court’s decision to strike out the water and fiduciary claim. Mercury (and the Attorney-
General of New Zealand) appealed against the High Court’s refusal to strike out the
claimants’ customary land claim.

The Court held (reasons given by Palmer J), dismissing the claimants’ appeal and
cross-appeal, and allowing Mercury and the Attorney-General’'s appeal:

e The claimants’ water claim as pleaded is a claim to water only. The position in te
ao Maori that water is inherently interconnected with land does not support the
Land Court having jurisdiction to consider a claim relating only to water under the
Act where there is no land with any legal status on which to ground the claim. The
text, context and purpose of the Act are also inconsistent with the Land Court
having jurisdiction to determine the water claim: [63], [65].

¢ None of the conditions for departing from a precedent justify departure from the
Court’s decision in Attorney-General v Maori Land Court [1999] 1 NZLR 689,
which held that the Land Court does not have jurisdiction to hear fiduciary claims
to General land or Crown land under s 18(1)(i) of the Act: [71], [86]-[88], [96].

e Mercury’s registered titles to the relevant land are indefeasible. Parliament did not
intend to create Maori customary land as an exception to indefeasibility under the
Land Transfer Act 1952 (NZ). To the extent that Maori customary title or interests
are inconsistent with the nature and incidents of fee simple ownership, they have
plainly and clearly been extinguished by necessary implication: [164], [167].


https://www.courtsofnz.govt.nz/assets/cases/2026/2026-NZCA-91.pdf

International Decision of Interest

Constitutional law: whether ban on conversion therapy violates free speech

Chiles v Salazar, 607 U. S. (2026)

Decision date: 31 March 2026

Roberts CJ, Thomas, Alito, Sotomayor, Kagan, Gorsuch, Kavanaugh, Barrett and
Jackson JJ

Ms Kaley Chiles holds a state counselling license in Colorado. Ms Chiles’ clients seek
her counselling services on a wide variety of topics, including gender dysphoria and
sexuality. Ms Chiles attempts to assist her clients achieve their stated goals through
talk therapy. In 2019, Colorado enacted a law prohibiting licensed counsellors from
practising “conversion therapy” with minors, defined as “any practice or treatment ...
that attempts ... to change an individual’s sexual orientation or gender identity,
including efforts to change behaviors or gender expressions or to eliminate or reduce
sexual or romantic attractions toward individuals of the same sex”. The law, however,
permitted counsellors to undertake “practices or treatments” that provide
“[alcceptance, support, and understanding for ... identity exploration and
development”, as well as assistance to individuals “undergoing gender transition”.
Following the law’s enactment, Ms Chiles sought a preliminary injunction in the
District Court for the District of Colorado, contending that the law constrains her First
Amendment right to speak freely with her clients. The District Court denied Ms Chiles’
request, reasoning that the law was directed to regulating the professional conduct of
mental health professionals and only regulated speech incidentally. The Court of
Appeals for the Tenth Circuit reasoned the same on appeal.

The Court held (Gorsuch J, Roberts CJ, Thomas, Alito, Sotomayor, Kagan,
Kavanaugh and Barrett JJ agreeing, Jackson J dissenting), reversing the judgment
of the Tenth Circuit and remanding the matter for further proceedings:

e Colorado’s law regulates the content of Ms Chiles’ speech and goes further to
prescribe what views Ms Chiles may and may not express to a client. While Ms
Chiles remains free to say other things, she cannot voice certain perspectives
disfavoured by the State when speaking with consenting clients: pp. 11-14, 17.

e That the State’s regulation targets only licensed healthcare professionals like Ms
Chiles changes nothing. The Constitution does not protect the right of some to
speak freely; it protects the right of all: p. 14.

e Colorado’s law does not regulate speech only incidentally. Applying the Court’s
speech-incident-to-conduct doctrine, Ms Chiles’ speech does not bear a close
causal connection to some separately unlawful conduct like a traditional crime.
Nor does the law seek to regulate her speech for reasons unrelated to its content:
pp 15-17.

e Colorado’s law does not fall within a long tradition of permissible content
regulation: pp. 18-22.


https://www.supremecourt.gov/opinions/25pdf/24-539_fd9g.pdf

