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New South Wales Court of Appeal Decisions of Interest

Civil procedure: pleadings
St Paul’s College Ltd v Allan [2026] NSWCA 22
Decision date: 10 March 2026

Payne and Kirk JJA, Price AJA

In proceedings commenced in the District Court, the respondent sought damages in
negligence against St Paul's College arising from alleged sexual abuse by the
applicant’s boarding house master in or around 2001. Following the respondent’s
filing of his original statement of claim in May 2024, the applicant filed a notice of
motion seeking the statement of claim be struck out or, alternatively, that the
respondent be ordered to give further and better particulars relating to certain matters.
The respondent thereafter filed a notice of motion seeking leave to file an amended
statement of claim (ASOC). The primary judge dismissed the applicant’s motion and
allowed the respondent to file its ASOC. The applicant sought leave to appeal on the
basis that the ASOC did not plead material facts which sufficiently identify the case
which the applicant has to meet. Following the hearing of the appeal, the High Court
of Australia delivered judgment in AA v The Trustees of the Roman Catholic Church
for the Diocese of Maitland-Newcastle [2026] HCA 2, holding that a non-delegable
duty may be breached by the intentional criminal conduct of the duty-holder or their
delegate. The parties provided further written submissions as to the impact of AA and
its effect on the respondent’'s ASOC.

The Court held (Kirk JA, Payne JA and Price AJA agreeing), dismissing the appeal:

o AA represents a fundamental shift in the liability of defendants who owe a non-
delegable duty of care and whose delegates inflict harm on a claimant in
circumstances within the scope of the duty. Liability in such circumstances is now,
in effect, strict: [9], [78]-[82].

e The ASOC was substantially deficient in articulating the claimed breach of duty
by the applicant. The ASOC did not identify, in terms which were not merely
conclusory, what acts or omissions were available to the applicant and which a
reasonable person would have taken to avoid the identified risk of harm. There is
also some force in the applicant’s argument that the ASOC as pleaded bears little
resemblance to the case that, presumptively, the applicant will now run. However,
in light of AA, the ASOC pleads matters sufficient to satisfy the now limited
requirements for making a claim against a school authority alleging that a person
for whom the school was responsible abused the respondent, causing
compensable harm: [72], [87]-[88], [93]-[94].


https://www.caselaw.nsw.gov.au/decision/19cc142a3aadcc1762687f67

Restitution: concept of “free acceptance”

Mead Property Investments Pty Ltd v P&M Galea Pty Ltd [2026] NSWCA 27

Decision date: 12 March 2026
Ward P, Free JA and Griffiths AJA

Mr John Cauchi, who owns and controls Mead Property Investments Pty Ltd (MPI),
owned an area of land with his brother (Cauchi land). P&M Galea Pty Ltd (PMG), a
company owned and controlled by Mr Paul Galea, came to own land sharing a
boundary with the Cauchi land (Galea land). In 2018, the Cauchis proposed to
subdivide their land and appointed MPI to manage its development. Following
negotiations, Mr Galea (on behalf of PMG) agreed to incorporate the Galea land into
the Cauchi’'s subdivision proposal, which subsequently received development
consent in April 2019. The approved subdivision resulted in the creation of 50
residential lots, 40 owned by the Cauchis and 4 by PMG. MPI incurred numerous
expenses as a result of the subdivision (including payment for, and organisation of,
the worked carried out to satisfy the conditions of the consent for the subdivision),
which were not the subject of an enforceable agreement between the parties. The
Cauchis and PMG did, however, enter into a land swap deed to deal with lots that
traversed the boundary between the Cauchiland and the Galea land, though the deed
did not record any agreement about the costs associated with the subdivision. In
March 2022, Mr Cauchi asserted that PMG was liable to reimburse MPI a portion of
the costs associated with the subdivision. PMG denied it had any obligation to do so.
MPI commenced proceedings in the District Court, contending (amongst other things)
that it was entitled to restitution on a quantum meruit basis because PMG had “freely
accepted” the benefits associated with the subdivision, in circumstances where there
was an express or implied request by PMG for the services to be performed. The
primary judge rejected MPI's contention. On appeal, MPI contended that even if there
was no implied request, it is sufficient that PMG freely accepted the benefits.

The Court held (Free JA, Ward P and Griffiths AJA agreeing), dismissing the appeal:

e |t is uncertain whether, in the absence of an express or implied request, “free
acceptance” of a benefit is sufficient as an unjust or vitiating factor: [43]-[44].

e MPI assumed the burden of demonstrating that PMG accepted the benefit of the
services performed (including payments made) by MPI in circumstances where a
reasonable person should have known that MPI expected to be paid for them, and
yet did not take a reasonable opportunity open to PMG to reject the proffered
services. MPI cannot point to anything inherent in the nature of the arrangements
between the parties, or addressed in the communications and negotiations
between the parties, that implies a request or that would have led a reasonable
person in the position of Mr Galea or PMG to appreciate that Mr Cauchi or MPI
expected to be paid. What is conspicuous is that the Cauchis and PMG proceeded
to negotiate and resolve a written agreement that dealt with other matters, but did
not impose any obligation on PMG to contribute to the costs incurred by MPI: [47],
[49], [52], [56], [60].


https://www.caselaw.nsw.gov.au/decision/19cd9bd19041cf5670b8f638

Valuation: valuation principle

Valuer General of New South Wales v Esperia Court Pty Ltd [2026] NSWCA 30
Decision date: 17 March 2026

Payne and McHugh JJA, Preston CJ of LEC

Esperia Court Pty owned four adjoining parcels of land in Strathfield. The Valuer
General of New South Wales notified Esperia of its valuations of the parcels of land
as at the valuing years of 1 July 2021 and 1 July 2022. Its objections having been
dismissed by the Valuer General, Esperia brought eight appeals to the Land and
Environment Court under s 37(1) of the Valuation of Land Act 1916 (Valuation Act),
primarily contending that the comparable sales selected by the Valuer General to
value the parcels of land were not sufficiently comparable. The primary judge held
that Esperia had established that the value determined by the Valuer General was
too high for each parcel of land. The Valuer General appealed on three grounds. First,
that the primary judge erred by placing equal weight on each of the comparable sales
to determine the value of the parcels of land, where the comparable sales were of
different parcels of land with different characteristics. Second, that the primary judge
erred in determining a median and an average value for each of the comparable sales
and then determining a value for the parcels of land as an amount between the
median and average. Third, that the primary judge erred by failing to give reasons for
his determination of the value of the subject parcels of land.

The Court held (Preston CJ of LEC, Payne JA concurring with additional reasons
and McHugh JA agreeing), dismissing the appeal:

e The Valuation Act does not prescribe the use of any valuation method, much less
prescribe the “comparable sales” approach as the only or “preferred” method to
determine the value of a parcel of land. The decisions relied on by the Valuer
General also do not articulate a valuation principle that it is wrong to apply equal
weight to the comparable sales. Any failure to apply the comparable sales
approach does not constitute a failure to perform the task of valuing land under
the Valuation Act: [2], [4], [21], [29].

e The primary judge did not place equal weight on all the sales evidence. The
primary judge analysed and adjusted the rates derived from the comparable sales.
Each sale was analysed and adjusted differently, reflecting differences in the
parcels of land and sale transactions involved. Even if the primary judge infringed
the so-called valuation principle, this did not involve an error on a question of law:
[49]-[50], [52], [63].

e There is no valuation principle prescribing in every case, the calculation of the
average of a set of numbers in a data set or having regard to the average so
calculated in determining the value of the land. Accordingly, the primary judge’s
approach in this respect did not involve performing the valuing task not in
accordance with the terms of the Valuation Act: [69], [75].

e The primary judge gave more than adequate reasons explaining each step of his
decision-making process: [80]-[82].


https://www.caselaw.nsw.gov.au/decision/19cf42b91f5aff633a769e19

Australian Intermediate Appellate Decision of Interest

Administrative law: whether power subject to implied temporal limitation
Minister for Immigration and Citizenship v XMBQ [2026] FCAFC 19
Decision date: 9 March 2026

Bromwich, Thawley and Kennett JJ

On 15 December 2017, the respondent’s visa was cancelled as a result of pleading
guilty to a group of offences, for which he was sentenced to a term of one year and
five months’ imprisonment. On 15 January 2019, a delegate of the Minister for
Immigration and Citizenship decided not to revoke the cancellation. On 13 April 2021,
the then Administrative Appeals Tribunal set aside the delegate’s decision and
substituted a decision revoking the cancellation of the respondent’s visa. Following
the respondent’s conviction for further offences on 7 June 2023, the Minister
purported to exercise the personal power conferred under s 501BA(2) of the Migration
Act 1958 (Cth) to set aside the Tribunal’s decision and cancel the respondent’s visa.
The respondent sought judicial review of the Minister’s decision on several grounds,
including that the Minister failed to exercise the power within a reasonable time. The
primary judge held s 501BA(2) was subject to an implied limitation requiring a
decision to be made within a reasonable time and that, because the Minister’s
decision had been made almost three years and two months after the Tribunal’s
decision, it had not been made within a reasonable time. The Minister appealed,
contending that the primary judge erred in his construction of s 501BA(2).

The Court held (Kennet J, Bromwich J agreeing and Thawley J concurring with
separate reasons), setting aside the decision of the primary judge:

e Where it is contended that a statutory power has been exercised in breach of an
express or implied statutory condition, it is necessary to distinguish between
jurisdiction and legality. The primary judge’s error lay in accepting that an implied
condition on the exercise of the power in s 501BA(2) went to the existence of the
power as opposed to the legality of its exercise: [3], [13], [75].

e There is no general rule of construction requiring a statutory power to be
construed as subject to an implied time limit (resulting in the lapsing of the power
if that limit is exceeded): [13], [78]-[90].

e The power in s 501BA does not contain textual indications that the Parliament
intended decisions to be made within any particular timeframe. It would also be
incoherent for the power in s 501BA(2) to become unavailable if not exercised
within a reasonable time because the ascertainment of a “reasonable time” is a
fact-intensive, evidence-heavy, evaluative exercise that can only be determined
retrospectively: [32], [95]-[97].

e While delayed exercises of power can have harsh consequences for an individual,
that does not challenge the proper operation of the statutory scheme. The
harshness is mitigated by the availability of judicial review, including on the implied
condition of reasonableness: [34], [95], [117].


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2026/2026fcafc0019

Asia-Pacific Decision of Interest

Statutory interpretation: standing to bring claims predating enactment of law

Blackstone Asia Real Estate Partners Ltd (in liq) v Standard Chartered Bank
(Singapore) Ltd [2026] SGCA 12

Decision date: 11 March 2026
Sundaresh Menon CJ, Ang Cheng Hock JCA and Kannan Ramesh JAD

In 2018, Singapore incorporated the UNCITRAL Model Law on Cross-Border
Insolvency 1997 into its domestic law pursuant to s 252(1) of the Insolvency,
Restructuring and Dissolution Act 2018 (Singapore) (IRDA). Between 2010 and 2014,
the appellants, Blackstone Asia Real Estate Partners Ltd and Brazen Sky Ltd, were
allegedly involved in transferring misappropriated funds into and out of the
companies’ accounts with the respondent banks. The appellants have since gone into
liquidation in the British Virgin Islands. The appellants’ liquidators sought orders
granting them standing to bring certain claims against the companies, including for
fraudulent and wrongful trading under ss 238 and 239 of the IRDA, in accordance
with art 23(1) of the Model Law. The respondents objected on the basis that art 23(9)
of the Model Law — which was inserted by the Singaporean Parliament when the
Model Law was implemented — prohibited the grant of standing to the liquidators (as
foreign representatives) to bring the intended claims because the appellants’
impugned transactions predated the Model Law’s coming into force in Singapore. The
primary judge agreed, dismissing the appellants’ application. The appellants
appealed to the Court of Appeal, contending that the primary judge construed art
23(9) too broadly and that if standing is sought under a provision other than art 23(1),
such as art 21(1), art 23(9) would not operate.

The Court held (Sundaresh Menon CJ for the Court), dismissing the appeal:

e The appellants’ interpretation would render the whole of art 23 otiose and conflict
with Parliament’s intention that the specific issue of a foreign representative’s
standing to bring the statutory claims were to be governed by art 23 alone. Nothing
in arts 21 or 23 suggest that art 21 was intended to address the same subject-
matter covered by art 23. The provisions should be interpreted to work
harmoniously, rather than to result in one swallowing the other: [36], [39], [41]-
[43], [46].

e The appellants’ reliance on the Model Law’s general purpose of promoting
efficiency in cross-border insolvency proceedings to justify reading Art 23(9)
narrowly was pitched at too high a degree of abstraction. The specific purpose of
a provision cannot be ignored in favour of the statute’s general purpose. The
purpose of art 23(9) was to prevent the retrospective application of art 23(1) to
transactions predating the Model Law coming into force. A retrospective
application of the legislation to allow the liquidators to bring the intended claims
would result in unfairness: [51], [56], [58]-[69], [74]-[79].


https://www.elitigation.sg/gd/s/2026_SGCA_12

International Decisions of Interest

Evidence: rule in Browne v Dunn

Rubis Bahamas Ltd v Russell [2026] UKPC 9

Decision date: 13 March 2026
Lords Briggs, Sales, Leggatt and Burrows and Lady Rose

The respondent, Ms Lillian Russell, owned property opposite a petrol service station.
In 1994, fuel leaked from the station into the Russell property and contaminated its
groundwater and soil, causing damage to surrounding vegetation and the property’s
water supply. In 2012, Rubis Bahamas Ltd became the leasehold owner of the petrol
station. A further fuel leak from the petrol station occurred on or around 25 November
2012 (2012 leak). In March 2015, Ms Russell commenced proceedings against Rubis,
alleging (amongst other things) that the 2012 leak was caused by Rubis’ negligence
in failing to inspect, maintain or repair fuel equipment at the petrol station. Rubis
denied that the 2012 leak contaminated Ms Russell’'s property. At trial, Ms Russell
adduced expert evidence from a consultant engineer, Mr John Bowleg, who produced
areport in 2014 that concluded that the “contamination ha[d] migrated from the [petrol
station]”. Rubis did not cross-examine Mr Bowleg as to whether the 2012 leak had
migrated to Ms Russell’'s property. Ms Russell contended, and the primary judge
accepted, that the court was bound to find that the 2012 leak had contaminated her
property because the contrary had not been put to Mr Bowleg in cross-examination
in compliance with the rule in Browne v Dunn (1893) 6 R 67.

The Board held (Lord Leggatt for the Board), allowing the appeal and remitting the
case to the Supreme Court of the Bahamas:

e The argument advanced by Ms Russell, which the judge accepted, was
misconceived. It sought to turn a flexible rule based on considerations of
procedural fairness into a rigid weapon which can be used to wrongfoot or ambush
an opponent who makes a technical misstep. The rule in Browne v Dunn would
only have been relevant if Mr Bowleg had given evidence that the contaminants
detected on Ms Russel’s property resulted from the 2012 leak. But Mr Bowleg had
not given such evidence. Even if the rule in Browne v Dunn operated in the
absolute and mechanical way suggested, the omission to cross-examine Mr
Bowleg on this point could not have assisted Ms Russell: [28], [33], [35].

e Even if there was merit in the argument based on the rule in Browne v Dunn, this
would not have absolved the judge from his duty to assess the evidence as a
whole. The significance of failure to cross-examine on a matter can only be
gauged by considering how the evidence that was not challenged relates to the
issues in dispute and the other evidence bearing on those issues. By failing to
make the required assessment, no finding of fact was made by the primary judge
on whether fuel from the 2012 leak migrated to the Russell property: [37]-[38].


https://jcpc.uk/uploads/jcpc_2024_0031_judgment_full_06bb4ed4a2.pdf

Trust law: role of fiduciary protectors in administration of trust

A v C[2026] UKPC 11

Decision date: 19 March 2026
Lords Reed, Briggs, Stephens, Richards and Lady Rose

In the 1950s, a series of discretionary trusts were established by Mr X and his
relatives which are currently held for the principal benefit of A, B and their families.
Some of the trusts are governed by English law, some by the law of Bermuda and
one by Jersey law. All but one of the trusts provided for the appointment of
“protectors”, a natural or legal person who had power to consent (or refuse consent)
to the exercise of trust powers by the trustees. In 2017, the trustees produced
proposals to essentially divide the property of the trusts upon A and A’s family (A
branch) and B and B’s family (B branch) in unequal proportions. While aspects of the
proposals required the consent of the protectors, the trust deeds were silent as to
how the protectors were to decide whether to approve or veto them. The protectors
approached the question on the basis that they were entitled to form their own view
of the merits of the trustees’ proposals and may veto them even if they could be
lawfully made (the Wider Role). On 20 January 2021, the trusts’ trustees sought
declarations from the Bermuda Supreme Court as to the protectors’ consent powers.
The B branch argued in favour of the Wider Role while the A branch argued that the
protectors’ task was strictly limited to reviewing the legality of the trustees’ proposals
(the Narrow Role). The Supreme Court and the Court of Appeal concluded that the
trust deeds conferred the Narrow Role upon the protectors.

The Board held (Lords Briggs and Richards for the Board), allowing the appeal:

e Where provision is made for protectors to exercise defined powers, including
powers to approve or disapprove proposals by the trustees in the appointment
and administration of the trust property, but remained silent about how those
powers should be exercised, the question is not which of two roles was specified
(Narrow or Wider) but rather: what if any constraints did the trust instrument
actually impose, construed in its context and with regard to any constraints
imported by the general law?: [83].

¢ While the fiduciary status of the protectors imposed significant constraints upon
the exercise of their powers to approve or disapprove proposals, those constraints
operate within, and in harmony with, the Wider Role: [94].

e There are no terms of the trust deeds supporting the Narrow Role. Contrastingly,
several provisions provide significant support for the Wider Role, including that
the protectors may waive the requirement for the trustees to obtain their prior
written consent, that decisions of protectors must be unanimous, and that the
protectors’ consent is only required for a limited range of acts. Other factors,
including that protectors need not be lawyers with experience in trust matters,
favour the Wider Role for the protectors: [102]-[109], [115].


https://jcpc.uk/uploads/jcpc_2024_0094_judgment_e7ce544f70.pdf

