Decisions of Interest

16 February 2026 to 6 March 2026

Summaries of recent decisions of the New South Wales Court of Appeal, other
Australian intermediate appellate courts, Asia-Pacific appellate courts and other
international appellate courts, with the aim of collecting and promoting awareness
and accessibility of particularly significant recent decisions.

Contents

New South Wales Court of Appeal Decisions of Interest..............cccovviiiiiiiiiiiiininn,
Australian Intermediate Appellate Decision of Interest ...........ccccceeiiiiiiiiiiiiee
Asia-Pacific Decision of Interest ...

International DecisSion Of INTEIrESt ......c.ooiie e,



New South Wales Court of Appeal Decisions of Interest

Civil procedure: cross-examination of witness present in court
Lee v Huo [2026] NSWCA 15
Decision date: 26 February 2026

Bell CJ, Mitchelmore and Stern JJA

On 27 May 2021, following a conversation with Mr Chun Ting Lee, an employee of
Super Shepherd Pty Ltd, Ms Jingmin Huo and Super Shepherd entered into a
contractual arrangement whereby Super Shepherd would perform works at Ms Huo’s
property. After works began on Ms Huo’s property, it emerged that Super Shepherd
was not a licensed builder and did not hold Home Building Compensation Fund
insurance. Ms Huo commenced proceedings, claiming that Mr Lee and Super
Shepherd had engaged in misleading or deceptive conduct by virtue of
representations made by Mr Lee that Super Shepherd was a licensed builder and
had insurance for the works on the property. During the trial in the District Court of
New South Wales, Mr Lee requested to cross-examine Mr Qiuming He (Ms Huo’s
neighbour), Mrs Huizhi Long (Ms Huo’s mother) and Ms Huo, the latter of whom was
present in Court. The primary judge refused to permit Mr Lee to cross-examine Ms
Huo because Mr Lee had not required Ms Huo to attend for cross-examination,
ostensibly in accordance with r 35.2 of the Uniform Civil Procedure Rules 2005
(NSW). Mr Lee appealed to the Court of Appeal on several grounds, including that
there had been a denial of procedural fairness in circumstances where the primary
judge refused to permit Mr Lee to cross-examine Ms Huo.

The Court held (Bell CJ, Mitchelmore and Stern JJA agreeing), setting aside the
decision of the primary judge and remitting the matter to the District Court:

e Rule 35.2 of the Uniform Civil Procedure Rules 2005 (NSW) does not prevent or
preclude cross-examination of a witness who has not been required for cross-
examination. Rather, it operates to prevent a party from relying on an affidavit of
a person who has been required for cross-examination within a reasonable time
but who does not attend “unless the deponent is dead or unless the court orders
otherwise”: [90].

¢ Cross-examination is an essential component of a fair trial in the adversarial
system. While there may be exceptions (for example, cross-examination is not
always permitted on interlocutory hearings), fairness dictated that Mr Lee be given
the opportunity to cross-examine Ms Huo given that she was present in Court,
there was no logistical impediment to this occurring within the timeframe set aside
for the trial and no other prejudice was pointed to: [97]-[100].

e In circumstances where permitting such cross-examination could have changed
the course of the proceedings — for example, by affecting the assessment of Ms
Huo’s credibility or revealing new evidence that undermined her arguments on
reliance or damages — the refusal to permit the cross-examination of Ms Huo was
not an error of a kind that could confidently be characterised as immaterial: [1086].
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https://www.caselaw.nsw.gov.au/decision/19c923d7c8b7299b9d76ecb2

Civil procedure: proportionate liability defence pleadings

Kalantzis v Brown [2026] NSWCA 17

Decision date: 4 March 2026
Ward P, Mitchelmore and Adamson JJA

Mr Edmund Brown and Ms Irena Saric commenced proceedings in the Equity Division
of the Supreme Court for damages in negligence and trespass against (amongst
others) Messrs Alexander Kalantzis (Alex), Nicholas Kalantzis (Nick), Konstadinos
Kalantzis (Kon) and Fotis Kalantzis (Frank) (collectively, Kalantzis family) arising from
the collapse of the driveway of Mr Brown’s property. Mr Brown and Ms Saric alleged
that the driveway was damaged because of excavation work undertaken by the
Kalantzis family on a neighbouring development site. In each of their pleadings, the
Kalantzis family relevantly argued that the negligence and trespass claims were
“apportionable” under Part 4 of the Civil Liability Act 2002 (NSW) (CLA), but only
named Kon as a “concurrent wrongdoer” within the meaning of section 34(1) of the
CLA. The primary judge held that the negligence and trespass claims were
apportionable and found Alex, Frank and Nick jointly and severally liable for 70% of
the damages assessed, with Kon liable for the remaining 30%. Alex and Nick
appealed, contending (amongst other things) that the primary judge erred in not
apportioning liability between Alex, Frank and Nick. Mr Brown cross-appealed against
the primary judge’s finding that the trespass claim was apportionable on the basis
that the apportionment under the CLA did not apply to intentional torts.

The Court held (Adamson JA, Ward P and Mitchelmore JA agreeing), dismissing the
appeals and allowing the cross-appeals:

e Part 4 of the CLA does not apply of its own force. A defendant who relies on a
proportionate liability defence (by alleging that a person is liable to a plaintiff in
respect of the same loss suffered by the plaintiff) must identify the alleged
concurrent wrongdoer. A proportionate liability defence falls within the matters
that, if not specifically pleaded, would take the plaintiff by surprise: [109], [111]-
[112].

e The primary judge’s apportionment of Kon’s liability at 30% was the product of the
portion of the proportionate liability defence in their List Response, which named
him, but not Alex, Frank or Nick, as a concurrent wrongdoer. If Alex, Frank or Nick
wanted to have their liability to Mr Brown and Ms Saric apportioned between
themselves, it was necessary for each of them to be identified as concurrent
wrongdoers in the List Response. The primary judge was correct to hold the
parties to their pleadings and limit the apportionment of liability to Mr Brown and
Ms Saric accordingly: [109], [112], [117].

e The effect of the primary judge’s finding that the trespass was intentional is that
the provisions relating to proportionate liability do not apply. Mr Brown is entitled
to an order that each of the cross-respondents to his cross-appeals, Alex and
Nick, are liable for the whole of the judgment, without apportionment: [152].


https://www.caselaw.nsw.gov.au/decision/19cace03857566d72805d52d

Constitutional law: parliamentary privilege

Director of Public Prosecutions (NSW) v President of the Legislative Council of
New South Wales [2026] NSWCA 20

Decision date: 5 March 2026

Leeming and Stern JJA, Griffiths AJA

In November and December 2025, a criminal prosecution for historic sexual offending
brought by the Director of Public Prosecutions ran before a judge of the District Court
of New South Wales sitting without a jury. On 28 November, the judge made a
submission to a Committee of the Legislative Council of New South Wales which was
critical of the Director. In light of the judge’s submission and its reporting in the media,
the Director applied on 9 December for the judge to disqualify herself for apprehended
bias. At the commencement of the hearing of the disqualification application on 10
December, an issue arose as to whether the tender of the judge’s submission would
impermissibly contravene Article 9 of the Bill of Rights 1689, which protects freedom
of speech in Parliament. On 15 December, the Director commenced proceedings
which were referred to the Court of Appeal. Both the New South Wales Attorney
General and Commonwealth Attorney-General intervened. The Director, the New
South Wales Attorney and, shortly before the hearing, the President, agreed that
Article 9 did not operate to prevent the tender of the judge’s submission; the
Commonwealth Attorney maintained that Article 9 did because there were other
avenues available to engender a court unaffected by apprehension of bias.

The Court held (per curiam), declaring that Article 9 of the Bill of Rights does not
operate validly to prevent the Director from making (and the District Court from
determining) a recusal application on the ground of apprehended bias:

e There existed a “matter” enlivening the Court’s jurisdiction. Notwithstanding the
agreement between the Director and the President as to the operation of Article
9, the Commonwealth Attorney actively opposed most of the relief sought by the
Director. Separately, there remained an extant dispute between the President and
the Director concerning the construction of Article 9: [37], [44].

e The Court should not withhold the relief sought. Although the fragmentation of the
criminal process is ordinarily to be discouraged, intervention by the Court in the
present case would promote the efficient resolution of the real issues: [47]-[48].

e The Commonwealth Attorney’s alternatives did not support the propounded
conclusion that Article 9 prevented the tender of the judge’s submission. The first,
second and fourth avenues were either practically ineffective or properly
characterised as doing indirectly what cannot be done directly. The third avenue
would distort the judicial process: [57]-[58], [65].


https://www.caselaw.nsw.gov.au/decision/19cb2047335215cbced878bb

Australian Intermediate Appellate Decision of Interest

Administrative law: merits review of purported exercise of power

eSafety Commissioner v Baumgarten [2026] FCAFC 12

Decision date: 18 February 2026
Mortimer CJ, Beach and Horan JJ

On 29 May 2024, Ms Baumgarten posted on the social media platforms X (formerly
Twitter) and Instagram, the contents of which were undisclosed (the Post). Two days
later, a member of the public made a complaint to the eSafety Commissioner about
the Post. After determining that the statutory preconditions for giving a removal notice
under s 88(1) of the Online Safety Act 2021 (Cth) (OSA) were not satisfied, a delegate
of the Commissioner responded to the complaint by sending a written communication,
described as a “complaint alert”, to X and Instagram. The complaint alert provided
that, upon assessment by eSafety, the Post may be in violation of the terms of service
and policies of X and Instagram. X resolved to remove the Post from its platform;
Instagram did not. Ms Baumgarten sought review of the delegate’s complaint alert to
X on the basis that it constituted a removal notice capable of review under s 220(2)
of the OSA. The Administrative Review Tribunal concluded that the delegate’s
communication to X was properly characterised as a removal notice. The
Commissioner appealed to the Full Court of the Federal Court of Australia under s
172 of the Administrative Review Tribunal Act 2024 (Cth) on questions of law
pertaining to, amongst other things, whether the Tribunal had jurisdiction to hear and
determine Ms Baumgarten’s application for review.

The Court held (Mortimer CJ and Beach J, Horan J concurring with separate
reasons), dismissing the appeal:

e To perform the function conferred upon it, the Tribunal must be able to review
decisions and exercises of power on their merits, without constraints around
whether the exercise of power under review was lawful or valid. While there are
doubts as to whether the complaint alert constituted a valid removal notice, this
bears upon the legal effectiveness of the decision, not whether there had been an
exercise of power giving rise to a reviewable decision: [166], [199]-[200], [202],
[245]-[246].

e To determine whether a reviewable decision was in fact made in the purported
exercise of power under the relevant statute to attract the Tribunal’'s review
jurisdiction, it is unnecessary to establish the decision-maker subjectively believed
or intended that such a power was being exercised. Nor is the subjective intention
of the repository of the power determinative: [166], [238], [243].

e The perspective of the recipient or object of the exercise of power is a legitimate
consideration because that perspective may, depending on the evidence and the
circumstances of the conduct by a repository, be important in determining if there
has been a “purported” exercise of power: [191].


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2026/2026fcafc0012

Asia-Pacific Decision of Interest

Civil procedure: compliance with appellate court remand orders

Palau National Communications Corporation v Wally [2026] PWSC 3

Decision date: 17 February 2026
Isaacs, Foley and Castro AsJJ

In 1996, Palau National Communications Corporation (PNCC) obtained a purported
easement agreement from the leaseholders of a parcel from the land known as
“‘Lemel” (the parcel) so as to install two communication pedestals for the purpose of
connecting customers to the PNCC internet network. In 2015, Mr Willy Wally became
the registered proprietor of the parcel. On 23 December 2021, Mr Wally filed
proceedings in the Trial Division of the Supreme Court of Palau seeking to eject
PNCC from the parcel on the basis that any easement granted to PNCC terminated
once he obtained title to the land in 2015. The Trial Division determined that PNCC
had a valid easement over the parcel. The Appellate Division of the Supreme Court,
however, set aside the Trial Division’s decision and remanded the matter for “further
proceedings” as to “whether an easement or other form of servitude was created” in
the parcel. Mr Wally thereafter sought, and was granted, summary judgment from the
Trial Division, which found that “[w]hatever interest or easement PNCC had in the
land in 1996 came to an end when the [parcel] was returned” to Mr Wally. PNCC
appealed to the Appellate Division, arguing that the Trial Division did not comply with
the Appellate Division’s remand instructions because it did not conduct “further
proceedings”, nor determine whether “any other form of servitude was created” in the
parcel. Mr Wally contended that PNCC was precluded from advancing those
arguments because they had not been raised before the Trial Division below.

The Court held (per curiam), vacating the decision of the Trial Division and
remanding the matter for determination of whether any other form of servitude was
created in the parcel:

e The issue of mandate non-compliance does not have any recourse at the trial
level. Parties cannot be barred from raising issues at the appellate level when they
were not afforded the opportunity to address them at the trial level: [14]-[15].

¢ A mandate brings the proceedings in a case on appeal to a close and returns
jurisdiction to the Trial Division, who is vested with jurisdiction only to the extent
conferred by the dictates of the Appellate Division’s opinion and mandate. The
Trial Division is not free to deviate from the Appellate Division’s mandate,
especially where a matter is remanded with specific instructions: [15], [17]-[18].

¢ While the mandate did not require further evidentiary hearings, it did require the
Trial Division to specifically consider “whether an easement or other form of
servitude was created”. By ruling as it did, the trial court did not comply with the
specific mandate to consider whether any “other form of servitude was created”:
[19], [21].


https://www.paclii.org/pw/cases/PWSC/2026/3.pdf

International Decision of Interest

Statutory interpretation: presidential power to impose tariffs

Learning Resources, Inc v Trump, 607 U.S. (2026)

Decision date: 20 February 2026

Roberts CJ, Thomas, Alito, Sotomayor, Kagan, Gorsuch, Kavanaugh, Barrett and
Jackson JJ

The International Emergency Economic Powers Act (IEEPA) authorises the President
of the United States to “investigate, block during the pendency of an investigation,
regulate, direct and compel, nullify, void, prevent or prohibit ... importation or
exportation” where there is an “unusual and extraordinary threat” to American national
security, foreign policy or the economy, originating primarily outside of the United
States. In January 2025, the President declared a national emergency to address the
influx of illegal drugs from Canada, Mexico and China, and the “large and persistent”
trade deficits. In response, the President imposed certain tariffs to deal with these
“threats” by invoking his authority under the IEEPA. Learning Resources filed suit in
the United States District Court for the District of Columbia, alleging the IEEPA did
not authorise the impugned tariffs. V.0.S. Selections challenged the impugned tariffs
before the United States Court of International Trade on the same basis, which the
United States Government appealed to the Federal Circuit. The District Court and the
Federal Circuit concluded that the IEEPA’s grant of authority to the President did not
authorise the challenged tariffs. The Government filed a petition for certiorari in the
V.0.S. proceedings, while Learning Resources filed a petition for certiorari in its
proceedings before judgment.

The Court held (Roberts CJ, Sotomayor, Kagan, Gorsuch, Barrett and Jackson JJ,
Thomas, Alito and Kavanaugh JJ dissenting), remanding the case to the District Court
for the District of Columbia with instructions to dismiss for lack of jurisdiction:

e Absent from the list of the President’s powers in the IEEPA is any mention of tariffs
or duties. Had Congress intended to convey the distinct and extraordinary power
to impose tariffs, it would have done so expressly and with careful constraints. It
also does not follow that the power to “regulate ... importation or exportation”
includes the power to tax it. A contrary conclusion would render the IEEPA partly
unconstitutional as taxing exports is expressly forbidden under the Constitution:
pp. 14-15, 17 (Roberts CJ, Sotomayor, Kagan, Gorsuch, Barrett and Jackson JJ).

e As a matter of ordinary meaning, the broad power to “regulate ... importation”
includes the traditional means to do so — tariffs. The authority to “regulate
importation” has been historically understood to include the authority to impose
duties on imports. If Congress wanted to exclude tariffs from the IEEPA, it would
not have used the broad language “regulate ... importation” that had been used
to justify major American tariffs on foreign imports: pp 1-6, 9-31, 39-43
(Kavanaugh J, Thomas and Alito JJ dissenting).


https://www.supremecourt.gov/opinions/25pdf/24-1287_4gcj.pdf

