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New South Wales Court of Appeal Decisions of Interest

Constitutional law: Kable doctrine; Parliamentary Evidence Act 1901 (NSW)

Cullen v President of the Legislative Council of New South Wales [2025]
NSWCA 278

Decision date: 23 December 2025
Bell CJ, Leeming and Free JJA

The President of the Legislative Council proposed to certify under s 7 of the
Parliamentary Evidence Act 1901 (NSW) (the Act) that Mr James Cullen had failed to
comply, without just cause or reasonable excuse, with a summons issued by the
Privileges Committee of the Legislative Council served upon him on 7 October 2025.
Section 8 of the Act required a judge of the Supreme Court of New South Wales who
received a certificate from the President to issue a warrant for the apprehension of
the person named in the certificate for the purpose of bringing them before the House
or relevant committee to give evidence. Section 9 of the Act stated that such a warrant
constitutes “sufficient authority” for all persons acting thereunder to apprehend the
person and retain them in custody pursuant to any order of the President or Speaker
of the Legislative Assembly. Section 9 further clarified that the subsequent orders
made by the President “shall be a sufficient warrant for all persons acting thereunder”.
On 19 October 2025, Mr Cullen commenced proceedings in the Court of Appeal
against the President challenging the validity of ss 7-9 of the Act on the basis that
they substantially impaired the institutional integrity of the Supreme Court of New
South Wales in contravention of the limitation on State legislative power identified in
Kable v Director of Public Prosecutions (NSW) (1996) 189 CLR 51 (Kable).

The Court (per curiam) held, making a declaration that ss 7-9 of the Act are invalid:

¢ The function conferred on a judge under the Act obliged them to issue a warrant
for the person’s arrest and detention on receipt of a certificate signed and sealed
by the President or the Speaker without any meaningful evaluative determination:
[8], [24], [67].

e The warrant to be issued by the judge requires the Sheriff and all other law
enforcement officers to obey all future written orders made by the President or
Speaker. The result of this function is the lending of the Court’s authority to what
is, in substance, the original and subsequent decisions of the President or
Speaker for the indefinite detention of a person. The lending of the Court’s
authority in this way is antithetical to the Court’s essential attributes of impartiality
and independence which the Kable doctrine is directed to securing: [8], [31], [66].

e Whether a power conferred on a judge contravenes the Kable doctrine is a
question of substance over form. It is irrelevant whether that power is conferred
on a judge “persona designata” if the practical operation of the law is to
substantially impair the Court’s independence and impartiality: [57]-[64].


https://www.caselaw.nsw.gov.au/decision/19b33546d5ff7bc91f17688a
https://www.caselaw.nsw.gov.au/decision/19b33546d5ff7bc91f17688a

Corporations: purported termination of director by executive chairman

Mende v Kundrun [2026] NSWCA 1

Decision date: 4 February 2026

Leeming, Mitchelmore and Stern JJA

Hans Juergen Mende and Fritz Kundrun are equal co-owners of AMCI Investments
Pty Ltd (AIPL) and AMCI Group LLC. At all relevant times, Messrs Mende and
Kundrun were directors of AIPL, and Mr Mende was also the Executive Chairman of
AMCI Group LLC. AMCI Group’s Company Agreement relevantly provided that “the
Executive Chairman will have the unqualified and complete authority and
responsibility over the day-to-day operations of the business of the company and
each series”. An employment agreement between AMCI Group and Mr Mende stated
that, if requested, Mr Mende would “assume the highest management officer position
of each of its subsidiaries and other affiliated entities under common control with the
Company”, which prima facie included AIPL. In April 2025, Mr Jamie Frankcombe,
AIPL’s Head of Australian Coal Operations, was appointed a director of AIPL. Around
the time Mr Frankcombe was appointed a director, correspondence from Mr Kundrun
to the other directors of AIPL stated that Mr Mende did not have unilateral power to
control AIPL without the express consent of the AIPL board. By letter dated 6 August
2025, Mr Mende, acting unilaterally, purported to terminate Mr Frankcombe’s
employment “[o]n behalf of [AIPL] and pursuant to [his] authority as Executive
Chairman” of AMCI Group. On 18 August 2025, Mr Kundrun and 2010 FRK CRT
Investments Ltd, a company controlled by him, commenced proceedings seeking a
declaration that the purported termination of Mr Frankcombe’s employment was not
authorised under AIPL’s Constitution and was of no effect because Mr Mende did not
have authority to terminate Mr Frankcombe’s employment. The primary judge held
that Mr Mende lacked express or implied authority to terminate Mr Frankcombe’s
employment with AIPL, and, in any event, any authority conferred upon Mr Mende
had been withdrawn by Mr Kundrun’s correspondence.

The Court (Leeming JA, Mitchelmore and Stern JJA agreeing) held, dismissing the
appeal:

e AIPL and AMCI Group are two separate companies. The width of authority
conferred by one upon Mr Mende has no bearing on the authority conferred on
him by the other. If Mr Mende’s case of actual authority is to be made out, it
requires a conferral of authority from AIPL upon Mr Mende, such that Mr Mende
by his own act can alter the contractual relations of AIPL. No admissible evidence
supported the implication that Mr Mende had actual authority to terminate the
employment of Mr Frankcombe’s employment: [34], [36], [40]-[42], [49]-[50], [56].

e |t is artificial to approach the question of whether Mr Mende had actual authority
to bind AIPL by first determining whether he had implied actual authority, but
which had later been withdrawn. The only issue is whether Mr Mende had the
requisite authority to terminate Mr Frankcombe’s employment: [62].


https://www.caselaw.nsw.gov.au/decision/19bfd338086b590a8b1fd6e6

Statutory interpretation: whether adjudication decision a “determination”

Kwik Flo Pty Ltd v SE Ware Street Dev Pty Ltd [2026] NSWCA 9

Decision date: 10 February 2026
Mitchelmore JA, Griffiths and Price AJJA

In around March 2022, representatives of Kwik Flo Pty Ltd and SE Ware Street Dev
Pty Ltd, orally agreed to jointly develop SE Ware’s land in Fairfield. The agreement
was not reduced to writing and the parties eventually disagreed as to its terms. On
15 May 2025, Kwik Flo lodged an adjudication application of a payment claim under
s 17 of the Building and Construction Industry Security of Payment Act 1999 (NSW)
(SOP Act). SE Ware lodged an adjudication response on 22 May 2025, contending
that the payment claim was outside the jurisdiction of the SOP Act. The first
adjudicator concluded they had no jurisdiction to determine the adjudication
application. On 20 June 2025, Kwik Flo purported to withdraw its adjudication
application and made a new application to a different nomination body on the basis
that the first adjudicator had not made a “determination” under the SOP Act. The
second adjudicator made a determination in favour of Kwik Flo and concluded there
was no jurisdictional impediment to the second adjudication application. SE Ware
commenced proceedings seeking to have the second adjudicator’'s determination
quashed and an order restraining Kwik Flo from taking any steps to register that
determination as a judgment or enforce it. The primary judge concluded that the first
adjudicator’s decision was a “determination” for the purposes of the SOP Act and
granted SE Ware injunctive relief on the basis that the second adjudication application
was an abuse of process.

The Court (Griffiths AJA, Mitchelmore JA and Price AJA agreeing) held, dismissing
the appeal:

¢ What is a “determination” for the purposes of the Act is not to be assessed by first
having regard to the terms of the Act and deferring considerations of context and
purpose to a later stage. Those broader considerations need to be brought to
account when considering the text in accordance with the settled approach to
statutory construction: [60]-[63].

e A broad construction of “determination”, which includes an adjudicator’s
conclusions on the issue of jurisdiction, is consistent with the SOP Act’s clear
general policy of preventing repetitive re-agitation of the same issues. That
construction does not prevent a claimant who is dissatisfied with an adjudicator’s
ruling on jurisdiction from taking advantage of the statutory scheme if the ruling is
affected by jurisdictional error: [67]-[68].

e The second adjudication process involved a re-agitation of the same issues as to
jurisdiction. In circumstances where SE Ware made clear that it viewed the
second adjudication application as an abuse of process, the primary judge did not
err in concluding that the second adjudication application was an abuse of
process: [103], [105]-[106], [108].


https://www.caselaw.nsw.gov.au/decision/19c407118bbf3a14000b9ee2

Australian Intermediate Appellate Decision of Interest

Administrative law: decision not to exercise powers

Chief Executive, Department of Environment, Science and Innovation v Nagana
Yarrbayn Wangan and Jagalingou Cultural Custodians Ltd [2026] QCA 7

Decision date: 28 January 2026
Mullins P, Boddice and Doyle JJA

In February 2023, Adani Mining Pty Ltd was granted an environmental authority to
conduct mining activities at the Carmichael Coal Mine (the Mine). The Doongmabulla
Springs (Springs) are located within the vicinity of the Mine and holds cultural
significance to those who the respondent/cross-appellant, Nagana Yarrbayn Wangan
and Jagalingou Cultural Custodians Ltd, claims to represent. On 23 November 2023,
Nagana requested the Department of Environment, Science and Innovation exercise
certain statutory powers under the Environmental Protection Act 1994 (Qld), including
issuing an environmental protection order (EPO), to prevent further mining activity
near the Springs by Adani Mining. The Chief Executive of the Department resolved
not to exercise those statutory powers on 22 December 2023. Nagana commenced
proceedings seeking a review of the Chief Executive’s decision not to exercise its
statutory powers. The primary judge struck out Nagana’s application for a statutory
order of review and for prerogative orders on the basis that the Chief Executive’s
decision was not a “decision” to which the Judicial Review Act 1991 (Qld) applied,
but did not strike out Nagana'’s application for declaratory relief. The Chief Executive
appealed from the primary judge’s refusal to strike out Nagana’s whole application.
Nagana cross-appealed from the primary judge’s decision to strike out its application
other than for declaratory relief.

The Court (Doyle JA, Mullins P and Boddice JA agreeing) held, dismissing the
appeal and allowing the cross-appeal:

e A decision may be made “under an enactment’ even if it confers, alters or
otherwise affects the legal rights or obligations of someone other than the
applicant. To hold otherwise would greatly diminish the scope of the entitlement
to seek a statutory order of review: [62]-[69].

¢ Rights recognised by the Human Rights Act 2019 (Qld) are relevant in assessing
whether a decision itself confers, alters or affects rights or obligations,
notwithstanding that such rights are not freestanding: [101], [125], [127].

e Had the Chief Executive issued an EPO to Adani Mining, it would likely have gone
some material way towards preventing the erosion of the enjoyment of the cultural
rights recognised under the Human Rights Act. The decision not to issue an EPO
was therefore of an administrative character and one which itself alters or affects
the rights held by those Nagana claims to represent: [133]-[135].

e The Chief Executive’s decision not to act gave rise to a justiciable controversy and
did not lack finality. Although the decision suggested the Chief Executive would
act if things changed, this did not deprive its character as a final decision: [163].
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https://archive.sclqld.org.au/qjudgment/2026/QCA26-007.pdf

Asia-Pacific Decision of Interest

Administrative law: mandatory consideration

Climate Clinic Aotearoa Inc v Minister of Energy and Resources [2025] NZSC
197

Decision date: 19 December 2025
Winkelmann CJ, Ellen France, Williams, Kés and Miller JJ

In 2018, the Crown Minerals Act 1991 (NZ) was amended to limit applications and
offers for petroleum exploration permits (permits) to land in the onshore Taranaki
region. In July 2020, a delegate of the Minister of Energy and Resources invited
tenders for permits in the onshore Taranaki region under s 24 of the Crown Minerals
Act. In June 2021, another delegate of the Minister granted Greymouth Gas Turangi
Ltd and Riverside Energy Ltd permits under s 25 of the Crown Minerals Act. At the
time of the grant of the permits, the purpose of the Crown Minerals Act was “to
promote prospecting for, exploration for, and mining of Crown owned minerals for the
benefit of New Zealand”. In July 2022, the appellant, Climate Clinic Aotearoa Inc,
challenged the lawfulness of the delegate’s decisions to grant the permits, arguing
that the phrase “for the benefit of New Zealand” requires a decision-maker to take
into account, as a mandatory consideration, the climate change implications of their
decision. The appellant further argued that the principles of the Treaty of Waitangi
also obligates a decision-maker to consider the disproportionate impact of climate
change on Maori. The Court of Appeal dismissed the appellant’s appeal from the New
Zealand High Court, finding that climate change was not a mandatory consideration
and that the principles of the Treaty were adequately considered.

The Court held, dismissing the appeal for reasons given by Winkelmann CJ:

¢ Climate change is a mandatory relevant consideration for a decision-maker when
deciding whether to offer permits under s 24 of the Crown Minerals Act. Climate
change is a pressing concern for New Zealand and its well-being, and is so
obviously relevant to a decision to commence a process which is intended to
progress through to extraction of petroleum: [87], [93], [141]-[142].

e The s 25 decision-maker adequately considered climate change in their decision
to grant permits to Greymouth and Riverside. Beyond detailed briefings received
from officials which addressed climate change, other matters relevant to climate
change were considered in a way which discharged their mandatory obligation to
have regard to climate change: [95]-[107], [145].

e Compliance with the principles of the Treaty required the s 24 decision-maker to
gather and consider information on the impact of climate change upon Maori
Treaty interests, including impacts on Maori beyond the locals affected. Even if
the decision-maker had not done so, the error was unlikely to be sufficiently
material to justify quashing the decisions: [131], [133] [135], [137], [147]-[149].


https://www.courtsofnz.govt.nz/assets/cases/2025/2025-NZSC-197.pdf
https://www.courtsofnz.govt.nz/assets/cases/2025/2025-NZSC-197.pdf

International Decision of Interest

Tort law: illegality defence

Lewis-Ranwell v G4S Health Services (UK) Ltd [2026] UKSC 2

Decision date: 21 January 2026

Lord Reed (President), Lord Hodge (Deputy President), Lord Lloyd-Jones, Lady Rose
and Lady Simler

On 10 February 2019, the claimant/respondent, Mr Lewis-Ranwell, attacked and
killed three men under the delusional belief that they were paedophiles. At trial, he
was found not guilty of murder by reason of insanity. In the days before the killings,
Mr Lewis-Ranwell was arrested and detained on two occasions. He was seen by
mental health professionals employed by the first defendant/first appellant, G4S
Health Services (UK) Ltd, and the third defendant/second appellant, Devon
Partnership NHS Trust, on each occasion. An assessment under the Mental Health
Act 1983 (UK) was discussed, but not arranged, by employees of Devon County
Council (DCC), the fourth defendant/third appellant, before Mr Lewis-Ranwell was
released on bail. On 4 February 2020, Mr Lewis-Ranwell commenced proceedings
against the Chief Constable of Devon and Cornwall Police, G4S, NHS Trust, and the
DCC (the appellants), seeking compensation for the consequences of the unlawful
killings, including loss of liberty, loss of reputation and loss of earnings. Mr Lewis-
Ranwell claimed that the appellants were negligent in failing to provide him with
adequate care or a mental health assessment and that, but for the alleged
negligence, he would have been admitted to hospital and not killed the three men on
10 February 2019. Save for the Chief Constable, the appellants issued applications
to strike out Mr Lewis-Ranwell’s claim on the ground that it was barred by the doctrine
of illegality. The Court of Appeal, by maijority, held the claim was not barred and could
proceed.

The Court (Lords Hodge and Lloyd-Jones, Lord Reed, Lady Rose and Lady Simler
agreeing), allowing the appeal:

e The conduct of the claimant was unlawful so as to engage the illegality defence.
Killing another human being without lawful justification breaches a fundamental
moral rule in our society, regardless of when the person who has killed bears no
criminal responsibility for their actions: [121], [134].

e The purpose of the prohibition of murder is the preservation of life and the
promotion of respect for the sanctity of life. Policy considerations grounded on the
need to maintain the integrity of the legal system greatly outweigh those in favour
of permitting the civil claim to proceed. Denial of the claim would also be a
proportionate response to the illegality in the circumstances of the case: [141],
[144], [159], [161], [163].


https://supremecourt.uk/uploads/uksc_2024_0043_judgment_6b574c28a3.pdf

