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New South Wales Court of Appeal Decisions of Interest 

Succession: presumption of revocation by destruction 

Jaksic-Repac v Dundjerski [2025] NSWCA 256 

Decision date: 2 December 2025 

Bell CJ, Payne JA, Kirk JA 

The late Mimi Milka Berger (née Jaksic) (the Deceased) died in November 2022. The 

Deceased left behind an estate worth $24 million, comprising real property, cash and 

an art collection. She had divorced in 1995 and her only surviving family members 

were several nieces and nephews. One of those was the appellant, Branka Jaksic-

Repac (Branka). The respondent, Dusko Dundjerski (Dusko), was the Deceased’s 

grandnephew. The Deceased validly executed a will in May 2015 (the Will), which left 

her art collection to Dusko, and divided the balance of the estate between Dusko and 

his mother, Bozica Dundjerski (Bozica) — one of the Deceased’s nieces. Dusko and 

Bozica were also appointed joint executors under the Will. In June 2022, while in 

hospital, the Deceased signed a document headed “Codicil to my last will and 

testament of Mimi Jaksic Berger” (the Codicil) which left a property in Surry Hills to 

her neighbours and close friends, Srdja and Gordana Jancovic. The Codicil was not 

witnessed because the Deceased did not trust the hospital staff to do so. Upon the 

Deceased’s death, the original copy of the Will (the Original) could not be found. 

Neither the Deceased nor her lawyers recalled seeing the Original after its execution. 

Dusko commenced proceedings seeking to have a copy of the Will and the Codicil 

admitted to probate. Branka contested those proceedings, maintaining that the 

Deceased died intestate because the Original could not be found and it is presumed 

the Deceased destroyed it with the intention of revoking it. The primary judge admitted 

the Will to probate, finding that the presumption of revocation did not apply in 

circumstances where it was not established that the possession of the Original could 

be last traced to the Deceased, and that the presumption had been rebutted in any 

event. His Honour admitted the Codicil to probate as an informal will pursuant to s 8 

of the Succession Act 2006 (NSW), on the basis that the Deceased intended that it 

form an alteration of the Will. Branka appealed this decision. 

The Court held (Bell CJ, Payne and Kirk JJA agreeing), dismissing the appeal: 

• The presumption of revocation does not apply where the Deceased’s conduct, 

and her requests and interactions with her solicitors, were inconsistent with her 

ever being in possession of the Original following its execution: [22]-[32] (Bell CJ). 

• If the presumption applied, it was rebutted by Deceased’s conduct after the 

execution of the Will. Relevantly, that the Deceased mailed the Will to Bozica and 

told her solicitor she had a “current Will” months prior to her death was 

inconsistent with an intention to revoke the Will: [33]-[39] (Bell CJ).   

• No error was disclosed in the primary judge’s reasoning with respect to the Codicil. 

In any event, the Codicil was not relevant to the contention that the Deceased died 

intestate once accepted that the presumption did not apply: [40]-[41] (Bell CJ). 

https://www.caselaw.nsw.gov.au/decision/19ac7669974d22fde326b5a6
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Probate: informal will saved on deceased’s iPhone 

Wheatley v Peek [2025] NSWCA 265 

Decision date: 10 December 2025 

Bell CJ, Payne JA, Mitchelmore JA 

The late Colin Laurence Peek (the Deceased) died on 16 August 2022 aged 79 years. 

On 19 August 2022, Mr Dawson, the Deceased’s solicitor, discovered a document in 

the ‘Notes’ application on the Deceased’s iPhone (the Note). No will executed in 

accordance with the requirements of the Succession Act 2006 (NSW) (the Act) was 

located. Under the terms of the Note, the bulk of the Deceased’s estate of 

approximately $10.3 million would pass to the appellant, Mr Wheatley, and 

approximately $990,000 to the Deceased’s brother, the respondent, Ronald Peek 

(Ronald). The rest of the estate was to be divided up by gifts to friends. On or about 

9 February 2023, Mr Wheatley, who was named as executor in the Note, applied for 

probate of the Note as an informal will pursuant to s 8 of the Act. By a statement of 

claim dated 19 May 2023, Ronald contended that the Deceased did not intend the 

Note to operate as his will and that he had died intestate. Accordingly, Ronald sought 

a grant of letters of administration on the basis that he was entitled to the whole of 

the estate. On 25 September 2023, Mr Wheatley filed a cross-claim seeking probate 

of the Note as a valid informal will. The primary judge was not satisfied that the Note 

was intended by the Deceased to operate as a will, reasoning that the Note was only 

a draft will or set of instructions to be sent to Mr Dawson. His Honour took into account 

that data had been deleted from the iPhone while in the possession of Mr Wheatley 

and Mr Dawson, and that Mr Dawson acted in the proceedings despite being an 

interested party. On appeal, the issue was whether the Note should be admitted to 

probate as an informal will under s 8(2)(a) of the Act. 

The Court held (Payne JA, Bell CJ and Mitchelmore JA agreeing), allowing the 

appeal: 

• The evidence of the Note itself was compelling and indicated that the Deceased 

intended that it should operate as his will without more, pursuant to s 8(2)(a) of 

the Succession Act. This was supported by the finality, formality and non-

ambiguity of the Note, that it was dated and signed, and that it sufficiently dealt 

with the entirety of the Deceased’s estate: [45]-[57] (Payne JA).  

• The context of the creation of the Note was the Deceased’s near-death experience 

immediately prior to its creation. This was consistent with an intention that the 

Note, without more, operate as a will: [68]-[69] (Payne JA).  

• A statement the Deceased made to his housekeeper that he had finalised his will, 

and to Mr Wheatley that he would receive a significant amount of money, were 

consistent with an intention that the Note operate as a will: [70]-[76] (Payne JA).  

• There was no basis for an inference that the deleted communications concerned 

the will.  Despite Mr Dawson’s conduct, there is no basis to infer in this case that 

evidence was suppressed or deleted by Mr Dawson or Mr Wheatley about the 

only relevant question, namely the Deceased’s intentions: [61], [67] (Payne JA).  

https://www.caselaw.nsw.gov.au/decision/19b00c974b8faa4668a719bc
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Defamation: application for trial to continue without a jury 

Hooper v Phipps [2025] NSWCA 267 

Decision date: 12 December 2025 

Kirk JA, Stern JA, McHugh JA 

The applicant, Mr Hooper, commenced defamation proceedings against the 

respondents, Ms Phipps and the Willoughby Shire Council. At the first trial, the jury 

was discharged because the applicant suffered a medical episode. At the second, 

the jury was discharged for reasons unrelated to the applicant’s health. The 

applicant’s third trial commenced on 21 July 2025 before Gibson DCJ. At the end of 

the fifth day, the applicant had a medical episode and was admitted to hospital. The 

applicant asked that the jury be discharged, and a fresh hearing date be allocated. 

The jury was then discharged. On 14 August 2025, the respondents applied for the 

trial to continue without a jury. Gibson DCJ granted that application under the power 

conferred by s 21(1A) of the Defamation Act 2005 (NSW). That section provides: 

(1) Unless the court orders otherwise, a plaintiff or defendant in defamation 

proceedings may elect for the proceedings to be tried by jury. 

(1A) Without limiting subsection (1), a court may order that defamation proceedings 

are not to be tried by jury if— 

(a)   the trial requires a prolonged examination of records, or 

(b)   the trial involves any technical, scientific or other issue that cannot be 

conveniently considered and resolved by a jury. 

 

The applicant sought leave to appeal on two bases. First, that the primary judge 

incorrectly identified the source of her Honour’s power. Secondly, that her Honour 

failed to consider the prejudice caused to the applicant by virtue of the fact that he 

had presented his case on the basis that the tribunal of fact was a jury, not a judge. 

The Court held (McHugh JA, Kirk and Stern JJA agreeing), granting leave to appeal 

and dismissing the appeal: 

• Section 21(1) of the Defamation Act confers a general discretionary power on the 

court to “order otherwise”, which may be exercised at any time. In light of the 

entitlement to a trial by jury, the power to “order otherwise” may not be exercised 

solely on the basis of the universal characteristics of trial by jury; however beyond 

that, the discretion is limited only by the requirement that it be exercised judicially 

and in the interests of justice: [22]-[30], [38]-[42] (McHugh JA).  

• The primary judge’s decision to grant the application for the trial to continue 

without a jury was correctly made in accordance with the principles applicable to 

exercising the power in s 21(1): [35]-[39], [55]-[59] (McHugh JA). 

• The primary judge correctly identified the applicant’s argument regarding the 

prejudice he would suffer if the mode of trial were changed. The applicant did not 

establish that her Honour failed to consider that argument: [67]-[75] (McHugh JA).   

https://www.caselaw.nsw.gov.au/decision/19b0b36c0faec4bc1f8a402e
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Australian Intermediate Appellate Decision of Interest 

Defamation: justification or substantial truth defence 

Lehrmann v Network Ten Pty Limited [2025] FCAFC 173 

Decision date: 3 December 2025 

Wigney J, Colvin J, Abraham J 

On 15 February 2021, the first respondent, Network Ten Pty Limited (Ten) broadcast 

a special edition of The Project, presented by Lisa Wilkinson, the second respondent. 

The broadcast concerned a claim that Brittany Higgins, a member of staff of a Federal 

Minister, had been sexually assaulted in Parliament House by a senior work 

colleague, later identified as Bruce Lehrmann, the appellant. Mr Lehrmann brought 

defamation proceedings against Ten and Ms Wilkinson, claiming the broadcast 

conveyed four imputations, the defamatory sting of which was that he had raped Ms 

Higgins. The primary judge held that Ten and Ms Wilkinson succeeded in their 

defence of substantial truth, finding that Mr Lehrmann had, on the balance of 

probabilities, engaged in non-consensual sexual intercourse with Ms Higgins, and 

that such conduct fell within the ordinary meaning of rape. Mr Lehrmann appealed 

this decision on four grounds. First, the trial had been procedurally unfair because 

the details of rape found by the primary judge were different to those alleged by Ten 

and Ms Wilkinson. Secondly, the truth defence could not succeed because the 

broadcast conveyed to the ordinary reasonable viewer that the rape in question was 

a violent rape with express lack of consent, rather than non-consensual sex that 

occurred in the circumstances as found by the primary judge. Thirdly, the primary 

judge erred in finding that Ten and Ms Wilkinson had discharged the burden of proof 

in respect of the rape. Finally, that he was entitled to damages in excess of $20,000.  

The Court held (per curiam), dismissing the appeal with costs: 

• The way the primary judge determined the proceeding was not procedurally unfair 

to Mr Lehrmann. The facts found by the primary judge were within the terms of 

the pleaded truth defence and Mr Lehrmann was aware that the case against him 

included a claim that he had been reckless as to Ms Higgins’ consent: [84]-[103].  

• The sting of the imputations conveyed by the broadcast was that Mr Lehrmann 

had raped Ms Higgins. The ordinary reasonable viewer would understand this as 

involving sexual intercourse without Ms Higgins’ consent, with Mr Lehrmann either 

knowing Ms Higgins did not consent, or being reckless as to whether she did. The 

primary judge’s factual findings fell within that ordinary meaning of rape: [50]-[82].  

• The primary judge did not err in finding that Ten and Ms Wilkinson had discharged 

their burden of proving that Mr Lehrmann had raped Ms Higgins: [104]-[114].  

• The primary judge should have found that, on the facts before his Honour, Mr 

Lehrmann had actual knowledge that Ms Higgins did not consent. This was the 

only reasonable inference to be drawn from the facts known and observable to Mr 

Lehrmann at the time he had sexual intercourse with Ms Higgins: [79]-[80].  

• It was unnecessary to make any findings regarding damages: [118]-[134].  

https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2025/2025fcafc0173
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Asia Pacific Decision of Interest  

Freedom from discrimination: declaration of inconsistency 

Hoban v Attorney-General [2025] NZCA 644 

Decision date: 8 December 2025 

Cooper P, Courtney J, Katz J 

The appellant, Mr Hoban, is a homosexual man. In July 2017, Mr Hoban became 

aware of a “sermon” given by a pastor who said, “My view on homo marriage is that 

the Bible never mentions it so I’m not against them getting married … As long as a 

bullet goes through their head the moment they kiss … Because that’s what it talks 

about — not homo marriage but homo death”. Following a lack of a response from 

police or the Human Rights Commission, Mr Hoban applied to the Human Rights 

Review Tribunal for a declaration of inconsistency under s 92J of the Human Rights 

Act 1993 (NZ) (the HRA) on the basis that s 61 (the “hate speech” provision) was 

inconsistent with the right to freedom from discrimination as affirmed by s 19 of the 

New Zealand Bill of Rights Act 1990 (NZ) because s 61 only prohibits hate speech 

based on colour, race, or ethnic or national origins, and not hate speech based on 

sexual orientation. The Tribunal found against Mr Hoban. Mr Hoban unsuccessfully 

appealed to the High Court. He appealed then to the New Zealand Court of Appeal.  

The Court held (per curiam), dismissing the appeal: 

• The legislative omission of the ground of sexual orientation from the protection 

against hate speech afforded by s 61 of the HRA is prima facie discriminatory in 

terms of s 19(1) of the Bill of Rights Act because it does not afford the same 

protections to those discriminated against because of their sexual orientation as 

it does for other prohibited grounds of discrimination: [58]-[64].  

• Section 61 is a measure taken by the legislature, enacted “for the purpose of 

assisting or advancing persons or groups of persons disadvantaged because of 

discrimination”, irrespective of the fact that it only assists a limited class of those 

subject to unlawful discrimination. The fact that s 61 may be underinclusive 

because it does not assist the position of persons subject to hate speech based 

on sexual orientation does not detract from its operation as a measure intended 

to protect those to whom it applies and is included in s 19(2): [79].  

• The legislature intended s 61 to have a limited ambit, such that forms of 

discrimination not referenced were not intended to be covered. Section 19(2) of 

the Bill of Rights Act therefore applies, and s 61 does not constitute discrimination. 

Hence, no declaration of inconsistency could be made: [73]-[81]. 

• In obiter, the Court stated that the omission of sexual orientation in s 61 is not a 

justified limit for the purposes of s 5 of the Bill of Rights Act: [100]-[125].  

• The Court expressed its sympathy for Mr Hoban: [42], [125].   

https://www.courtsofnz.govt.nz/assets/cases/2025/2025-NZCA-644.pdf
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International Decision of Interest  

Tort law: vicarious liability 

X v The Lord Advocate [2025] UKSC 44 

Decision date: 10 December 2025 

Lord Reed (President), Lord Hodge (Deputy President), Lord Briggs, Lord Burrows, 

Lady Simler 

The appellant, X, alleged that between May and August 2018 she was the victim of 

four incidents involving assault and/or harassment by a sheriff, being a member of 

the Scottish judiciary. In 2021, the appellant brought proceedings in the Court of 

Session claiming that the Lord Advocate acting for the Scottish Ministers (the 

respondent) and the Advocate General for Scotland were vicariously liable for the 

sheriff’s conduct. Pursuant to s 2(1)(a) of the Crown Proceedings Act 1974 (UK) (the 

Act), the Crown may be held vicariously liable in respect of torts and delicts 

“committed by its servants or agents”. A preliminary question arose as to whether the 

test for vicarious liability was satisfied. The test for vicarious liability comprises two 

stages: first, whether the relevant relationship was akin to that of employer and 

employee; and secondly, whether there was a sufficient connection between that 

relationship and the wrongdoing. On 2 March 2023, the Lord Ordinary in the Outer 

House dismissed the claim, holding that of the four incidents, the latter two failed at 

the second stage of that test, and the former two were time-barred. Both parties 

appealed to the Inner House. The Inner House allowed the respondent’s appeal and 

dismissed the appellant’s case in respect of all four incidents, holding that the claims 

were bound to fail at the first stage of the vicarious liability test. X appealed this 

decision to the Supreme Court. For the purpose of the appeal, the facts alleged by X 

were assumed to be true.  

The Court held (Lord Hamblen and Lord Burrows, Lord Reed, Lord Hodge and Lord 

Stephens agreeing), allowing the appeal: 

• The “Crown” in s 2 of the Act refers to the Sovereign in his official capacity. 

However, the Crown’s liability under the Act does not extend to all the Sovereign’s 

official capacities (which are wide-ranging). Instead, liability of the Crown must 

arise in respect of His Majesty’s Government in the UK or Scotland: [32]-[47].  

• Section 2 places the Crown in the same position as “if it were a private person of 

full age and capacity”. Accordingly, the common law of vicarious liability applies 

to the Crown in the same way as it does to a private person: [23], [51]-[56].  

• The test for vicarious liability was not satisfied because the relationship between 

a sheriff and the Scottish Government is not akin to employment. The Scottish 

Government has no control over a sheriff’s performance of their judicial functions. 

This is notwithstanding the fact that the Scottish Government ultimately funds the 

sheriff’s salary, allowances and pension benefits. Accordingly, the Crown could 

not be held vicariously liable for the sheriff’s alleged wrongdoing: [61], [63]-[64].  

https://supremecourt.uk/uploads/uksc_2024_0116_judgment_d65354b237.pdf

