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New South Wales Court of Appeal Decisions of Interest 

Construction law: meaning of “construction contract” 

Bettar Holdings Pty Ltd trading as Hunt Collaborative v RWC Brookvale 

Investment Pty Ltd as trustee for Brookvale Development Trust [2025] 

NSWCA 242 

Decision date: 4 November 2025 

Bell CJ, Kirk JA, McHugh JA 

The respondent, RWC Brookvale Investment Pty Ltd (RWC) engaged Hannas 

Contracting Services Pty Ltd (Hannas) to manage a construction project. After 

conducting a tender process, Hannas and the appellant, Hunt Collaborative (Hunt), 

engaged in negotiations. On 27 October 2023, Hannas emailed Hunt stating it 

“agreed to the commercial conditions… in the… letter”, that it was “Hannas 

intention… to execute a contract”, and that “the above should provide enough 

assurance… [to] push forward”. Hunt undertook work on the project but a formal 

contract was not executed. The relationship broke down, and Hunt ceased work. In 

December 2023, Hunt purported to serve a payment claim on RWC under s 13(1) of 

the Building and Construction Industry Security of Payment Act 1999 (NSW) (the Act). 

RWC did not provide a responsive payment schedule within time, and Hunt sued for 

a statutory debt under s 14(4) of the Act. The primary judge dismissed the claim as 

there was no “construction contract” under s 4 to enliven the operation of the Act and 

ordered Hunt to pay RWC’s costs on an indemnity basis because its claim was 

doomed to fail. On appeal, the primary issue was whether there was a “construction 

contract”. Hunt contended that there was a contract at common law, or alternatively 

RWC was estopped from denying the existence of a contract. Alternatively, Hunt 

contended there was an “other arrangement” within the meaning of s 4 of the Act. 

Hunt also claimed that her Honour erred in the exercise of her discretion as to costs.  

The Court held (McHugh JA, Bell CJ and Kirk JA agreeing), allowing the appeal as 

to costs and otherwise dismissing the appeal: 

• Hunt did not establish on the balance of probabilities that Hannas had actual 

authority to enter the alleged contract on behalf of RWC: [19]-[37] (McHugh JA).  

• There was no basis to conclude that the parties agreed to be bound in contract on 

or before 27 October 2023. RWC was not prevented by a conventional estoppel 

from denying such a contract, nor by a promissory estoppel from resiling from a 

promise to enter that contract: [77]-[87], [116]-[125] (McHugh JA).  

• The claim there was an “other arrangement” under s 4 of the Act as at 27 October 

2023 was outside the pleadings and unsupported: [131]-[140] (McHugh JA).  

• The primary judge erred, either in holding that the claim was doomed to fail or by 

failing to give adequate reasons for her conclusion. Nonetheless, indemnity costs 

should be ordered from 25 July 2024 on the basis of Hunt’s unreasonable refusal 

to accept a Calderbank offer made on that day: [152]-[158] (McHugh JA).   

https://www.caselaw.nsw.gov.au/decision/19a474f2ef8c8aeb273a2b8d
https://www.caselaw.nsw.gov.au/decision/19a474f2ef8c8aeb273a2b8d
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Administrative law: legal unreasonableness 

EFG v Secretary, Department of Communities and Justice [2025] NSWCA 245 

Decision date: 17 November 2025 

Bell CJ, Mitchelmore JA, Kirk JA 

EFG, the appellant, was acquitted following a trial on indictment in the District Court 

for three counts of sexual intercourse without consent and one count of attempted 

sexual intercourse without consent. On application, the trial judge granted him a 

certificate under the Costs in Criminal Cases Act 1967 (NSW) (the Act). Pursuant to 

s 4 of the Act, a person to whom a certificate has been granted may apply to the 

respondent (the Secretary) for payment from the Consolidated Fund of the costs 

incurred in the proceedings to which the certificate relates. Section 4(2) provides that 

the Secretary may, if of the opinion that the making of a payment to an applicant is 

justified, determine the amount of costs to be paid (not exceeding the maximum 

amount). Pursuant to s 4(3), the maximum amount is the sum that, in the Secretary’s 

opinion, would reasonably have been incurred in the proceedings. The appellant 

applied to the Secretary for payment of his costs in the amount of about $515,000. 

The Secretary assessed the maximum amount of costs as approximately $420,000 

and moderated that sum against the Attorney General’s payment rates, resulting in a 

final amount of about $188,000. The appellant sought judicial review of that decision 

on the ground of legal unreasonableness. The primary judge dismissed that 

application, construing s 4(2) as permitting payments of less than the maximum 

amount, with no constraint upon the Secretary adopting an appropriate scale. On 

appeal, the appellant contended that the primary judge did not adequately identify the 

purpose of the Act, misconstrued s 4, and failed to determine the legal standard of 

unreasonableness (of which the appellant claimed the Secretary’s decision fell short).  

The Court held (Mitchelmore JA, Bell CJ and Kirk JA agreeing), dismissing the 

appeal with costs: 

• There was no error in the primary judge’s description of the Act as being 

concerned with partial (rather than complete) indemnity. That description is 

consistent with the conferral of the power to determine the amount of costs to be 

paid subject to a cap, and with the additional statutory purpose of the appropriate 

expenditure and maintenance of public funds. Although the Act may be broadly 

described as beneficial, that does not compel a construction of its provisions 

otherwise unsupported by its text and context: [32]-[40] (Mitchelmore JA).  

• The primary judge did not disregard the requirement to act reasonably. His 

Honour’s approach was orthodox, proceeded from his construction of s 4(2) and 

his assessment of the standard of reasonableness in that context. A decision 

made in the exercise of a statutory power is unreasonable when it lacks an evident 

and plausible justification. There is no freestanding requirement to exercise 

discretionary functions in accordance with the requirements of “reason and 

justice”. The matters relied upon by EFG to impugn the Secretary’s decision did 

not render it unreasonable in the relevant sense: [31], [41]-[47] (Mitchelmore JA).   

https://www.caselaw.nsw.gov.au/decision/19a76778c7d76e4f240c7169
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Insurance: whether underground pipes fall within definition of “building” 

Tanwar Institute of Professional Studies Pty Ltd as trustee for Tanwar Family 

Trust v Gordian Runoff Ltd [2025] NSWCA 247 

Decision date: 17 November 2025 

Payne JA, Kirk JA, Ball JA 

In 2015, the appellant, the Tanwar Institute of Professional Studies Pty Ltd as trustee 

for the Tanwar Family Trust (Tanwar) received a notice from the New South Wales 

Environmental Protection Authority (EPA) stating that it needed to upgrade its petrol 

station in Lewisham to comply with relevant environmental regulations. The petrol 

station was leased to and operated by Tanwar Enterprises Pty Ltd (Tanwar 

Enterprises). Mr Tanwar (sole director and shareholder of Tanwar and Tanwar 

Enterprises) is a licensed builder who (with the assistance of subcontractors) 

commenced the work himself. This included removal of a portion of the concrete 

apron of the petrol station and replacing the underground pipes that connected the 

storage tanks to the bowsers. On completion, testing indicated that air was getting 

into the pipes, and the bowsers were not working properly. There was evidence that 

the damage had been caused maliciously. Tanwar made a claim against the 

respondent insurer, Gordian Runoff Ltd (Insurer) under a business insurance policy 

in respect of the damage. The Insurer investigated the claim and Mr Tanwar 

commenced remedial work. The Insurer denied liability on various grounds. Tanwar 

commenced proceedings against the Insurer seeking a sum of about $444,000. The 

primary judge rejected Tanwar’s claim. Relevantly, his Honour held that the pipes 

“due to their location within the ground do not fall within the definition of ‘Building’ 

within the meaning of the Policy”. Additionally, his Honour found that the exclusion to 

the definition of “Buildings” applied because the damage to the pipes occurred during 

construction work with a contract value of more than $100,000. His Honour found that 

Tanwar could have recovered at most $149,021, being the cost of the remedial work. 

Tanwar appealed this decision, contending that the primary judge erred in construing 

“building”, in finding that the “contract value” exclusion applied, and as to quantum.  

The Court held (Ball JA, Payne and Kirk JJA agreeing), allowing the appeal and 

entering judgment for the appellant in the sum of $149,021: 

• The pipes fell within the contractual definition of “building” as “other structural 

improvements pertaining to the [storage tanks]”: [47]-[54] (Ball JA).  

• The Insurer bore the onus of proving that “the total contract value of all work” 

carried out by Tanwar to comply with the notice from the EPA exceeded $100,000. 

The Insurer failed to do so. “Contract work” means the value of work done under 

the contract. The Insurer did not prove the existence of any contract under which 

work was done, nor the amount payable thereunder: [56]-[58] (Ball JA).  

• There was no basis for ordering a retrial on the question of quantum as that issue 

had been determined at first instance. Tanwar was entitled to recover as damages 

the reasonable cost of “rebuilding, repairing or replacing” the pipes, which on the 

evidence, was $149,021: [65]-[68] (Ball JA).  

https://www.caselaw.nsw.gov.au/decision/19974b4bd936df21d1c63a73
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Australian Intermediate Appellate Decision of Interest 

Professional negligence: advocate’s immunity 

Magriplis-Hampton v MM LP Holding Pty Ltd [2025] VSCA 274 

Decision date: 18 November 2025 

Niall CJ, Orr JA, Forrest AJA 

In June 2014, the applicant, Tavis Magriplis-Hampton, suffered an injury to his lower 

back in the course of his employment as an apprentice electrician. The applicant had 

three rounds of spinal surgery, culminating in a spinal fusion operation. Under the 

Workplace Injury Rehabilitation and Compensation Act 2013 (the Act), the applicant 

was only entitled to bring proceedings for compensation if his injury was a “serious 

injury”, the Victorian WorkCover Authority (VWA) issued a certificate in writing 

consenting to the proceedings, or a court gave leave to bring the proceedings. The 

applicant retained MM LP Holding Pty Ltd (Margalit) as his lawyers. In May 2020, 

Margalit lodged an application with VWA for a serious injury certificate with a view to 

commence proceedings. In September 2020, VWA offered to grant a certificate for 

the recovery of damages for pain and suffering alone, on the condition that the 

applicant not pursue his claim for economic loss. The applicant refused this offer. In 

October 2020, Margalit filed an application on behalf of the applicant in the County 

Court, seeking leave to bring proceedings to recover common law damages. In June 

2021, Judge Pillay held that the applicant had failed to demonstrate that the decrease 

in his earning capacity met the necessary threshold under the Act. In February 2022, 

the Victorian Court of Appeal refused an application for leave to appeal from this 

decision. In May 2022, the applicant commenced proceedings against Margalit in the 

Supreme Court, alleging that Margalit failed to exercise reasonable care in the 

preparation of the County Court proceedings, causing him to lose the prospect of 

recovering damages. In its defence, Margalit pleaded, inter alia, that it was immune 

from the suit due to the principle of advocate’s immunity. In March 2023, Daly AsJ 

stayed the proceedings on the basis that the applicant’s claim had no reasonable 

prospect of success because of that immunity. An appeal from this decision was 

dismissed by Quigley J. The applicant appealed the decision of Quigley J to the 

Victorian Court of Appeal. 

The Court held (per curiam), refusing leave to appeal and dismissing the proceeding: 

• Advocate’s immunity affords immunity from suit brought by an advocate’s client 

for negligence in the conduct of a case in court or in work done outside court that 

is intimately connected with the proceedings. An intimate connection between 

work done outside court and the conduct of a case in court is not to be ascertained 

merely by the timing or proximity of the work to the hearing: [32].  

• There is no authority to support the applicant’s contention that the application of 

the principle depends on the type of controversy that has been resolved. In any 

case, a circumstance such as this — where a client sues their advocate for ‘losing 

the litigation’ — is a paradigmatic case where the principle applies: [35].   

https://jade.io/article/1164604
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Asia Pacific Decision of Interest  

Employment law: rideshare services 

Raiser Operations BV and others v E Tū Inc and another [2025] NZSC 162 

Decision date: 17 November 2025 

Winkelmann CJ, Glazebrook J, Ellen France J, Williams J, Miller J 

Uber operates two platform businesses in New Zealand: the “Rides” platform for on-

demand transport; and the “Eats” platform for food delivery. The respondents, two 

unions (the Unions), sought a declaration that four drivers were Uber’s “employees” 

pursuant to s 6 of the Employment Relations Act 2000 (NZ) (the Act) and, therefore, 

were entitled to certain rights and entitlements. Section 6 of the ERA defines an 

“employee” as someone “employed by an employer to do any work for hire or reward 

under a contract of service”. In assessing whether an employment relationship exists, 

the court is required to “determine the real nature of the relationship between them”. 

On appeal to the Supreme Court, Uber denied that it hires drivers to work for hire or 

reward. Rather, Uber contended that it only supplies the digital platform that enables 

drivers and riders to connect and form their own business relationship. Alternatively, 

Uber submitted that drivers are independent contractors (not employees) as drivers 

choose their working hours, use competitors’ platforms, in substance operate their 

own business, and are not integrated into Uber’s business. The Unions succeeded in 

the Employment Court and Court of Appeal. Uber appealed to the Supreme Court.  

The Court held (Miller J, Winkelmann CJ and Williams J agreeing, Glazebrook J and 

Ellen France J writing separately and agreeing on result), dismissing the appeal: 

• Uber engages drivers to deliver passenger transport services to users. There is 

no pre-trip contract between rider and driver. Rather, Uber offers the rider a fare 

for the trip and the rider accepts that offer. Neither riders nor drivers can select 

each other, and they remain practically anonymous vis-à-vis one another 

throughout the transaction. Passengers could not reasonably be expected to think 

they were contracting with the driver: [98]-[114] (Miller J), [194] (Glazebrook J).  

• The Employment Court erred in finding that inequality of bargaining power 

enlarged the meaning of “employee”. However, inequality of bargaining power 

may explain why a contract does not reflect the real nature of the relationship: 

[89]-[91] (Miller J), [171]-[172] (Glazebrook J).  

• The four drivers were Uber’s employees. This was supported by the findings that 

Uber exercises close control over every aspect of a drivers’ delivery of its 

passenger transport services; drivers are the face of Uber’s business and the 

relationship between Uber and its drivers is one of co-dependency; and drivers 

lack of control over the quantity and quality of the work they receive and the price 

they are paid for it, and their inability to build goodwill suggest that they are not in 

business on their own account: [142]-[143] (Miller J).   

https://www.courtsofnz.govt.nz/assets/cases/2025/2025-NZSC-162.pdf
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International Decision of Interest  

Contract law: the Mackay v Dick principle 

King Crude Carriers SA v Ridgebury November LLC [2025] UKSC 39 

Decision date: 12 November 2025 

Lord Reed (President), Lord Hodge (Deputy President), Lord Hamblen, Lord Burrows, 

Lord Stephens 

The proceedings arose out of three contracts for the sale of vessels from the 

respondents, Ridgebury November LLC, Ridgebury Sierra LLC, and Makronissos 

Special Maritime Enterprise (the Sellers) on Memoranda of Agreement based on the 

Norwegian Saleform 2012 contract (the MOAs). Pursuant to clause 2, the appellants, 

King Crude Carriers SA, Prince Crude Carriers SA, and Zenon Crude Carriers SA 

(the Buyers) were required to lodge deposits (10% of the purchase price) with a third-

party (the Deposit Holder) within 3 banking days of the Deposit Holder confirming that 

the deposit holding accounts were open and ready to receive funds. Under the MOAs, 

the Buyers were required to provide all necessary documentation to the Deposit 

Holders to open the accounts. The Buyers breached the MOAs by failing to provide 

the necessary documents with the result that the accounts could not be opened, and 

the deposits were never paid. The Sellers gave notice to terminate the MOAs and 

claimed the deposit amounts as debts on the Mackay v Dick principle: that the Buyers 

could not rely on the non-fulfillment of a condition precedent to their own debt 

obligation — the opening of the deposit accounts — where such non-fulfillment was 

caused by their own breach of contract. Alternatively, the Sellers contended that the 

deposits had accrued as debts upon entry into the MOAs. The Court of Appeal ruled 

in favour of the Sellers, affirming the existence of the principle in Mackay v Dick in 

English law. The Buyers appealed this decision to the Supreme Court.  

The Court held (Lord Hamblen and Lord Burrows, Lord Reed, Lord Hodge and Lord 

Stephens agreeing), allowing the appeal: 

• The Mackay v Dick principle does not form part of English law for six reasons. 

First, Lord Watson in Mackay did not rely on any English authority in declaring this 

principle. Second, the case law is inconsistent as to its existence. Third, there is 

no principled way of excluding certain categories of contract from its operation 

and a straightforward application of the principle would undermine the settled 

consequences for those contracts (e.g., sale of goods). Fourth, the Mackay v Dick 

principle is a fiction and undermines transparency in legal reasoning. Fifth, 

contract law should be concerned with the terms of the contract and their proper 

interpretation. Sixth, no injustice results from rejecting the principle: [62]-[68].  

• Contrary to the Sellers’ alternative claim, there is no general presumption of 

interpretation that a party cannot take advantage of its own wrong: [72]-[82].  

• All of the Sellers’ proposed implied terms were flawed because they would render 

performance impossible or contradict the express terms of the MOAs: [89]-[99]. 

https://supremecourt.uk/uploads/uksc_2024_0106_judgment_updated_7ceea2730b.pdf

