
1 

 

   

Decisions of Interest 

1 October 2025 to 15 October 2025 

 

Summaries of recent decisions of the New South Wales Court of Appeal, other 

Australian intermediate appellate courts, Asia Pacific appellate courts and other 

international appellate courts, with the aim of collecting and promoting awareness 

and accessibility of particularly significant recent decisions. 

 

Contents 

New South Wales Court of Appeal Decisions of Interest .......................................... 2 

Australian Intermediate Appellate Decision of Interest ............................................. 5 

Asia Pacific Decision of Interest ............................................................................... 6 

International Decision of Interest .............................................................................. 7 

 

 

 

  



2 

 

New South Wales Court of Appeal Decisions of Interest 

Constitutional law: public assembly  

Commissioner of Police (NSW Police Force) v Naser [2025] NSWCA 224 

Decision date: 9 October 2025 

Bell CJ, Harrison CJ at CL, Free JA 

A public assembly and procession from Hyde Park to the Opera House forecourt “to 

oppose the war on [G]aza and call for a stop of the bombing, end to the siege, 

withdrawal of [I]sraeli troops and for the Australian [G]overnment to enforce sanctions 

on Israel and an end to the two [way] arm[s] trade” was proposed to occur on 12 

October 2025. The organisers estimated that 40,000 participants would attend. Police 

raised concerns as to the capacity of the Opera House forecourt and that en route to 

the forecourt were several “pinch points” which would give rise to the risk of “crowd 

crush”. Other risks included compromising the potential for emergency access to the 

forecourt, incidents occasioning panic or crowd crush, and the risk that those admitted 

to the forecourt would not willingly or expeditiously disperse. Further, the likely 

response of the Opera House Trust was to conduct searches of those seeking access 

to the forecourt. This would have likely caused significant delays in the progress of 

the crowd when it reached the forecourt and increase the risk of crowd crush. The 

Summary Offences Act 1988 (NSW) (the Act) provides for a scheme whereby 

organisers of proposed assemblies may notify the Commissioner of Police of the 

proposal such that the public assembly becomes “authorised” under s 24 of the Act. 

This “authorised” status confers a limited immunity to participants from “any offence 

relating to participating in an unlawful assembly or the obstruction of any person, 

vehicle or vessel in a public place”. Where notice is given seven or more days in 

advance of the proposed assembly, a protest is automatically authorised but the 

Commissioner is empowered by s 25(1) to apply to the Supreme Court for an order 

“prohibiting” the holding of the public assembly. The Commissioner sought an order 

pursuant to s 25 of the Act prohibiting the public assembly on 12 October 2025.  

The Court held (per curiam), dismissing the appeal: 

• The likely size of the crowd, the chosen route, the capacity and other physical 

constraints of the proposed destination, and the public safety risk to participants 

and the public were all factors which, taken together, posed an unacceptable risk 

to public safety. The mitigatory factors advanced by the organisers were 

insufficient to reduce the risk to public safety to an acceptable level: [63]-[70]. 

• The risks to public safety associated with the public assembly were so significant 

that it would have been irresponsible to permit it to proceed, irrespective of the 

significance of the event and the importance of freedom of expression: [67]. 

• The effect of an order made under s 25(1) is to deprive a proposed assembly of 

its status as “authorised” and to prohibit the holding of the assembly. Breach of 

such an order may render a person, including non-parties to the proceedings with 

knowledge of the order, in contempt of court: [11]-[16].  

https://www.caselaw.nsw.gov.au/decision/199c28615805f95c81f6c1ba
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Contract law: meaning of “Confidential Information” 

Nest Insurance Consult Pty Ltd v Resilium Insurance Broking Pty Ltd [2025] 

NSWCA 221 

Decision date: 7 October 2025 

Bell CJ, Mitchelmore JA, Free JA 

Nest Insurance Consult Pty Ltd (Nest) provided insurance brokerage services under 

the Australian financial services licence (AFSL) of Resilium Insurance Broking Pty Ltd 

(RIB) as RIB’s authorised representative, pursuant to a written agreement (the 

Agreement). In November 2020, RIB discovered that Nest had engaged in 

misconduct. RIB terminated the Agreement for cause and revoked Nest’s status as 

its authorised representative. The parties initially contemplated Nest being given the 

opportunity to sell its client portfolio. However, shortly thereafter, RIB provided access 

to the details of Nest’s client portfolio to another authorised representative, Australian 

Consolidated Insurance Services (ACIS). Nest alleged that RIB’s provision of the 

client portfolio information to ACIS was a breach of clause 13 of the Agreement, which 

required each party to keep confidential and not use or disclose “the other party’s 

Confidential Information” except as necessary to perform the agreement or as 

required by law. Nest contended that the disclosure to ACIS had deprived Nest the 

opportunity to sell the portfolio at market value and sought damages. The primary 

judge was not satisfied that the client portfolio information was Nest’s “Confidential 

Information” as defined. In any event, his Honour considered that the disclosure of 

the information was not a breach of cl 13 because RIB was required to take the steps 

it did pursuant to its statutory obligations as an AFSL holder. Further, his Honour 

considered that Nest’s misconduct was not the cause of any loss it suffered, nor had 

it established that it had in fact suffered loss or the quantum of any such loss. Nest 

appealed this decision.  

The Court held (Mitchelmore JA, Bell CJ and Free JA agreeing), dismissing the 

appeal: 

• The client portfolio information was not “Confidential Information”, as defined. 

Nest’s broad construction of “Confidential Information” did not accord with the 

contractual, commercial or regulatory relationship between RIB and Nest: [51]-

[63].  

• The fact that the parties contemplated that Nest would sell the client portfolio did 

not mean that RIB was not required by law to act in the manner that it did, nor did 

the course of action taken have to be the only one available to RIB to be “required 

by law” in the relevant sense. As an AFSL holder, RIB had obligations under the 

Corporations Act 2001 (Cth) and was responsible for the conduct of Nest as its 

authorised representatives. RIB was required to take steps to protect the insureds 

for whom Nest had provided brokerage services: [65]-[71].  

• There was no error in the primary judge’s conclusion that Nest’s quantification of 

its loss was unsound. It was open to his Honour to so find, given his dissatisfaction 

with the assumptions that underpinned the views of Nest’s experts: [73]-[80].  

https://www.caselaw.nsw.gov.au/decision/199a725b3f2d2d85e20e66cc
https://www.caselaw.nsw.gov.au/decision/199a725b3f2d2d85e20e66cc
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Procedure: distribution of money paid into Court 

Warrane - Design Construct Fit-Out Pty Ltd v Woonona-Bulli RSL Memorial 

Club Ltd [2025] NSWCA 223 

Decision date: 8 October 2025 

Bell CJ, Stern JA, Griffiths AJA 

The applicant, Warrane Design Construct Fit-Out Pty Ltd (the Builder) entered into a 

construction contract with the respondent, Woonona-Bulli RSL Memorial Club Ltd 

(the Club) and sub-contracted most of the work to CALL Civil Solutions Group Pty Ltd 

(the Subcontractor). In November 2024, the Builder submitted a progress payment 

claim in the amount of about $2,200,000. The Club proposed to pay $82,000, which 

it then paid directly to the Subcontractor pursuant to a notice of claim served on the 

Club under the Contractors Debts Act 1997 (NSW). The payment claim was 

adjudicated under the Building and Construction Industry Security of Payment Act 

1999 (NSW), which determined that the Club was to pay the Builder approximately 

$2,150,000. The Builder filed an adjudication certificate in the Supreme Court in that 

amount. In February 2025, Stevenson J made orders requiring the Club to pay into 

Court the amount of $941,000, pending the Club’s application to have the adjudication 

quashed. That application was dismissed. In determining the treatment of the monies 

paid into Court, the Builder argued it should receive all funds paid into Court. The 

primary judge largely agreed but queried whether the Club was entitled to be paid the 

$82,000 which the Club had already paid to the Subcontractor. Her Honour asked the 

parties to provide short minutes of order to deal with the funds. On 17 April 2025, the 

Builder’s solicitors emailed the associate of Rees J, stating that the parties agreed 

the $82,000 “should not have been included in the money paid into Court”. Her 

Honour made orders to that effect. The Builder sought leave to appeal, contending 

that the full amount should have been paid out to it. 

The Court held (per curiam), refusing leave to appeal: 

• The primary judge raised the issue as to whether the judgment sum included the 

$82,000 figure which the Club had already paid to the Subcontractor. If that were 

the case, then the Court might exercise its discretion to reduce the amount to be 

paid out of Court to the Builder to take into account payments already made by 

the Club to the Subcontractor under the Contractors Debts Act. There was no 

error in the primary judge framing the issue in the way she did: [29].  

• A party is generally bound by the conduct of counsel and a party’s solicitors in 

making contentions to the Court as to its position on a particular issue: [12].  

• The 17 April 2025 email plainly indicated that there was no dispute that the sum 

of $82,000 should be paid to the Club and there was nothing to suggest that the 

Builder resiled in any way from that position. On this basis, the Builder was not 

granted leave to challenge her Honour’s order to this effect on appeal: [32].   

https://www.caselaw.nsw.gov.au/decision/199bcb40b42550e1f793e204
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Australian Intermediate Appellate Decision of Interest 

Accident compensation: meaning of “serious injury” 

Simpson v Transport Accident Commission [2025] VSCA 241 

Decision date: 1 October 2025 

Beach JA, Richards JA, Kaye JA 

On 2 September 2016, the applicant, Mr Simpson, sustained injuries as a result of a 

transport accident in which a truck collided with the motorcycle that he was riding on 

Todd Road, Melbourne. Consequently, Mr Simpson suffered psychiatric injury, 

namely a functional neurological disorder and ongoing symptoms of hand-twitching 

and pseudo-neurological symptomology. On 17 March 2023, Mr Simpson 

commenced proceedings for the recovery of common law damages. Pursuant to s 93 

of the Transport Accident Act 1986 (Vic), Mr Simpson could not bring such 

proceedings unless his injury was a “serious injury” (defined as a “severe long-term 

mental or severe long-term behavioural disturbance or disorder”). The applicant also 

had a long-standing history of depression dating back to the early 1990s. On 21 

November 2024, a judge of the County Court of Victoria dismissed the application on 

the basis that her Honour was not satisfied that the nature, symptoms and 

consequences of the applicant’s conditions were “severe” when compared with the 

range or spectrum of comparable cases. The applicant sought leave to appeal this 

decision, contending inter alia that his injury was “severe” and that her Honour erred 

in failing to consider that his symptoms of anxiety and depression formed part of his 

claim. 

The Court held (per curiam), refusing the application for leave: 

• The requirement that the psychiatric injury be “severe” is more stringent than the 

requirement, in respect of a physical injury, that the long-term impairment or loss 

of bodily function be “serious”. For the psychiatric injury to be a “serious injury” it 

must have consequences for the applicant that could “at least” be described as 

“very considerable” and more than “significant” or “marked”: [55]-[57].  

• In this case, the primary judge did not err in finding that the psychiatric injury was 

not a “serious injury” because it did not constitute a severe long-term mental or 

behaviour disturbance or disorder. Rather, the applicant’s symptoms had abated 

(the applicant experienced tremors once a week which were at least mild in 

severity), the applicant was able to obtain new qualification and gain employment, 

and his injury did not appear to interfere with his capacity to ride a motorcycle or 

drive a motor vehicle. Further, whilst the injury did have a moderate impact on the 

applicant’s social life, it had been of “minimal effect” on his relationship with his 

wife and it had not significantly impacted his sleep or his ability to perform his 

activities of daily living: [58]-[68]. 

• The applicant placed little emphasis on the symptoms of depression and anxiety 

as part of his initial claim. These symptoms pre-existed the accident and had since 

abated. The primary judge was correct not to take them into account: [76]-[81].  

https://jade.io/article/1158443
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Asia Pacific Decision of Interest  

Arbitration law: breach of the fair hearing rule  

Vietnam Oil and Gas Group v Joint Stock Company (Power Machines – ZTL, 

LMZ Electrosila Energomachexport) [2025] SGCA 50 

Decision date: 10 October 2025 

Sundaresh Menon CJ, Steven Chong JCA, Belinda Ang JCA 

In or around 2013, Joint Stock Company (Power Machines – ZTL, LMZ, Electrosila 

Energomachexport) (PM) entered into a contract (the Contract) with Vietnam Oil and 

Gas Group (VOGG) for the construction of a thermal power plant in Vietnam. The 

Contract was governed by Vietnamese law and included an arbitration agreement 

stipulating that any dispute arising out of or in connection with the Contract was to be 

referred to arbitration in Singapore. Clause 19.6 of the Contract permitted any party 

to terminate if execution of substantially all the works in progress was prevented for 

a continuous period of 84 days by reason of force majeure. Clause 16.2(b) permitted 

PM to terminate the Contract if payments due were not received within 150 days of 

the contractually agreed time. In January 2019, PM issued a notice of termination 

under cl 19.6, claiming that the imposition of US sanctions constituted a force majeure 

event. On 8 February 2019, PM issued a second notice of termination under cl 

16.2(b), on the basis that various payments had been outstanding for more than 150 

days. The parties referred the dispute to arbitration. In November 2023, the arbitral 

tribunal issued an award. The tribunal found that the first notice was without basis as 

PM failed to establish that the sanctions were a force majeure event. VOGG applied 

to the High Court to set aside this award. The primary judge held that part of the 

tribunal’s reasoning had no nexus to the parties’ case and breached the fair hearing 

rule. The primary judge granted orders remitting the remaining issues to the tribunal. 

VOGG appealed this decision. 

The Court held (Sundaresh Menon CJ, Steven Chong JCA and Belinda Ang JCA 

agreeing), setting aside the arbitral award and the remittal order: 

• The tribunal’s failure to give the parties’ notice of its contemplated chain of 

reasoning caused prejudice to VOGG, which may have adduced expert evidence 

and made submissions materially impacting the outcome of the dispute. 

Accordingly, there was a breach of the fair hearing rule: [55]-[69].  

• In deciding whether to remit, a court must have regard to: whether the defect can 

be rectified; the risk of apprehended bias; the centrality of the issue; the need for 

a party to amend its pleadings; and the time and costs of remission: [113]-[130]. 

• The matter could not fairly be remitted as the breach of the fair hearing rule was 

serious, it went to the heart of the dispute and may have affected several of the 

tribunal’s contingent findings, it enlivens the risk of apprehended bias, and it would 

likely be necessary for PM to change its case as stated: [131].  

https://www.elitigation.sg/gd/s/2025_SGCA_50
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International Decision of Interest  

Jury misconduct: no-impeachment rule and the death penalty 

Humphreys v Emmons (SCOTUS, 24–826, Op re Orders, 14 October 2025) 

Decision date: 14 October 2025 

Roberts CJ, Thomas J, Alito J, Sotomayor J, Kagan J, Gorsuch J, Kavanaugh J, 

Barrett J, Jackson J  

In 2007, a Georgia jury convicted Stacey Humphreys of murder and robbery and 

sentenced him to death. In a voir dire, juror Chancey disclosed that she had been the 

victim of a similar crime but swore it would not affect her impartiality. However, these 

statements directly contradicted what she told other jurors during deliberations. On 

the second day of deliberations, Chancey refused to consider sentencing Humphreys 

to life without parole, despite the other eleven jurors voting in favour of it. Chancey 

then yelled, cursed and screamed, stating she would “stay there till forever if” that is 

what it took “for [Humphreys] to get death”. Jury deliberations then broke down. 

Screaming could be overheard from the courtroom and one juror “took a swing” at 

Chancey and punched a hole in the wall. The foreperson wrote a note to the judge 

asking to be removed from the jury because of the “hostile nature of one of the jurors”. 

On the third morning, the jury returned a unanimous sentence of death. Humphreys’s 

petition to the Supreme Court did not directly raise a juror-misconduct claim due to 

his counsel’s failure to do so on direct appeal. Although new counsel raised the claim 

on state habeas review, the Supreme Court of Georgia held that the claim was 

procedurally defaulted and that the default was not excused by the ineffectiveness of 

Humphreys’s appellate counsel. The Eleventh Circuit court also rejected the claim as 

procedurally defaulted, holding that under the Anti-Terrorism and Effective Death 

Penalty Act 1996 (US) (AEDPA), Humphreys’s default could not be excused by the 

ineffective assistance of counsel.  

The Court held (Roberts CJ, Thomas, Alito, Gorsuch, Kavanaugh and Barrett JJ not 

writing, Sotomayor J, with whom Kagan and Jackson JJ join, writing in dissent) 

denying the petition for a writ of certiorari: 

• No reasons were given for the denial of the petition. 

• In dissent: the circumstances constitute a likely violation of Humphreys’s Sixth 

Amendment right to an impartial jury. However, the Georgia courts held this 

evidence to be inadmissible under Georgia’s prohibition on the use of juror 

testimony to impeach a verdict, even in death penalty cases. The circumstances 

threatened Humphreys’s Sixth Amendment right and are sufficiently extreme to 

give rise to an exception to the rule: p. 3.  

• In dissent: AEDPA says nothing about the cause-and-prejudice inquiry that 

federal habeas courts undertake in deciding whether a state prisoner can 

overcome the prohibition on reviewing procedurally defaulted claims: pp 6-7.  

 

https://www.supremecourt.gov/opinions/25pdf/24-826_10n2.pdf

