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New South Wales Court of Appeal Decisions of Interest 

Contract law: automatic termination 

Coulson Aviation (Australia) Pty Ltd v Techfuel Pty Ltd (subject to deed of 

company arrangement) [2025] NSWCA 211 

Decision date: 16 September 2025 

Leeming JA, McHugh JA, Griffiths AJA 

In 2021, Techfuel Pty Ltd (Techfuel) entered into two contracts with Coulson Aviation 

(Australia) Pty Ltd (Coulson), a provider of aerial firefighting services, for the supply 

of refuelling services for helicopters operating under agreements between Coulson 

and the Australasian Fire and Emergency Service Authorities Council Ltd (AFAC) 

during southern hemisphere summers (the Techfuel Contracts). Both Techfuel 

Contracts stipulated that Techfuel would provide a refuelling vehicle and would supply 

aviation fuel to Coulson for a term of three years. The Techfuel Contracts operated 

successfully in the first and second years. In August 2023, Coulson indicated that it 

would not use Techfuel for the upcoming summer. Techfuel commenced proceedings 

in the District Court of NSW seeking payment of a liquidated fee under cl 6.2 of the 

Techfuel Contracts, which provided for a lump sum payment if termination occurred 

less than 100 days before the start of the “fire season”. The primary judge held that 

the words “fire season” referred to the statutory “fire danger period”, which 

commences on 1 October each year. On this basis, the termination was within 100 

days such that the liquidated fee was payable. On appeal, Coulson contended first, 

that Coulson’s obligation to pay did not arise because the Techfuel Contracts, or its 

obligations under the contracts, ended when its contracts with AFAC ended; and 

secondly, if Coulson did terminate for convenience, it gave sufficient notice because 

the “fire season” commenced once Coulson was called upon to supply its aircraft.  

The Court held (Leeming JA, McHugh JA and Griffiths AJA agreeing), dismissing 

the appeal: 

• The Techfuel Contracts were not “co-terminous” with the AFAC contracts. Clear 

words and context are required for commercial parties to include in their bargain 

a provision which would entitle one party to bring the contract to an end upon the 

cessation of a contract between one of the parties and a third party. There was no 

express provision to that effect: [64]-[84] (Leeming JA). 

• Properly construed, “start of the fire season” referred to the fixed date (1 October) 

that aligned with the default bush fire danger period contained in the Rural Fires 

Act 1997 (NSW). It could not refer to when Coulson would have commenced 

supplying its aircraft because neither party could know when termination for 

convenience would trigger a large payment and it would require a counter-factual 

inquiry about when Coulson might have called on Techfuel after termination. 

Therefore, Coulson’s notice of termination on 5 August 2023 was less than 100 

days before the fire season commenced: [93]-[108] (Leeming JA).  

https://www.caselaw.nsw.gov.au/decision/1993ad42be785f2ce4c59a9b
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Land law: substantial interference with easements 

FitzGerald v Foxes Lane (NSW) Pty Ltd [2025] NSWCA 212 

Decision date: 18 September 2025 

Leeming JA, Kirk JA, Adamson JA 

The appellant, Joseph FitzGerald, was the owner of farmland in Moree, NSW which 

had the benefit of a registered right of carriageway (ROC) over neighbouring farmland 

owned by the respondents, Foxes Lane (NSW) Pty Ltd. The respondents used the 

servient land for grazing until 2011, after which the respondents planted crops across 

the ROC, employing a system of cultivation involving tramline ruts which affected the 

track’s surface. Mr FitzGerald filed a summons in the Supreme Court seeking 

declaratory and injunctive relief concerning the respondents’ farming activities on the 

ROC, declaratory relief relating to his plan to construct an unsealed crowned road 

over the ROC and damages. The respondents filed a cross-claim seeking, amongst 

other things, damages for nuisance and trespass, declaratory relief relating to the 

respondents’ ability to farm over the ROC, and the extinguishment or reduction of the 

ROC. The primary judge substantially rejected Mr FitzGerald’s claim, holding that the 

respondents were entitled to use the ROC in any way, including by cropping, provided 

that there was no substantial interference with Mr FitzGerald’s rights under the ROC; 

that his proposed road works were not reasonably necessary; that he was required 

to give 14 days written notice of substantial interference on the ROC before 

undertaking works to remove it; and that he was entitled to damages in the sum of 

$2,500 for the nuisance occasioned by the respondents’ obstruction of the ROC in 

late 2022. Further, the primary judge held that the respondents were entitled to 

damages in the sum of $2,500 for nuisance and trespass occasioned by Mr 

FitzGerald’s past excessive use of the ROC and that it was not appropriate to 

extinguish or modify the ROC. Mr FitzGerald appealed this decision. 

The Court held (Kirk JA, Adamson JA agreeing, Leeming JA dissenting), allowing 

the appeal in part: 

• The primary judge erred in failing to consider whether the respondents’ cropping 

over the ROC constituted a substantial interference with the rights of the appellant. 

The substantive issue turned on the reasonableness of the parties’ actions and 

was an evaluative matter involving close analysis of the facts. The respondents’ 

cropping interfered with Mr FitzGerald’s (and his invitees’) ability to make use of 

the ROC (e.g., reduction in speed and ease of travel and damage to vehicles). In 

combination, this was a substantial interference as the respondents’ use of the 

land for cropping was, to a significant extent, incompatible with the use of that land 

as a carriageway. It was appropriate to grant injunctive relief preventing cropping 

across the ROC: [52]-[60], [68]-[129] (Kirk JA), [163] (Adamson JA).  

• Leeming JA (dissenting) held that the primary judge had resolved the issues as 

formulated by the parties. In this case, where the parties were capably 

represented by senior counsel at trial, those parties should not have been 

permitted by new counsel to raise different issues: [12]-[23] (Leeming JA).   

https://www.caselaw.nsw.gov.au/decision/199552ecea379e5792bcc54c
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Contract: construction of a deed of release 

Pharmacy Platform Pty Ltd v Millichamp [2025] NSWCA 213 

Decision date: 18 September 2025 

Kirk JA, McHugh JA, Price AJA 

The respondent, Mr Millichamp, was employed by Apotex Pty Ltd (Apotex) and later 

by the applicant (Pharmacy Platform). Under his employment contract with Pharmacy 

Platform, Mr Millichamp was entitled to a long-term incentive bonus (LTI). As a result 

of a transaction that was completed on 14 December 2021, Apotex and Pharmacy 

Platform became related bodies corporate. That transaction triggered Mr Millichamp’s 

right to be paid the LTI. After his employment with Apotex ended in June 2020, Mr 

Millichamp commenced proceedings against Apotex and Apotex Inc. claiming unpaid 

employment entitlements. In December 2021, Mr Millichamp’s solicitor sent Apotex 

and Apotex Inc.’s solicitors an offer invoking the principles in Calderbank v 

Calderbank [1976] Fam 93. Apotex and Apotex Inc. accepted that offer in January 

2022. In March 2022, the parties recorded their agreement in a deed of settlement 

(the Deed). The Deed contained mutual releases. Cl 4.1 of the Deed provided that: 

“Mr Millichamp releases and forever discharges the Company, Apotex Inc., the Group 

Companies and all officers, employees and agents of the Company, Apotex Inc. and of the 

Group Companies from all present and future claims, whether known or unknown, and 

however arising (including in contract, in tort or under statute) which Mr Millichamp has or may 

have against them or any of them:  

 … 

(b) otherwise relating to, arising out of or in any way connected with his employment by the 

Company, his role as a director of the Company and Apotex Australia Pty Ltd, the cessation 

of that employment, the Contract and the termination of the Contract or any services provided 

to any Group Company or Sherfam (whether or not for reward),  

other than any claim arising out of rights or to indemnification in favour of Mr Millichamp, which 

rights of or indemnification subsisted as at the date of notice or termination of employment.” 

Mr Millichamp brought proceedings for breach of contract on the basis that Pharmacy 

Platform had not paid the LTI. The central issue was whether the Deed released Mr 

Millichamp’s right to be paid the LTI. The primary judge found in favour of Mr 

Millichamp. Pharmacy Platform appealed.  

The Court held (McHugh JA, Kirk JA and Price AJA agreeing), granting leave to 

appeal and dismissing the appeal: 

• The general words of the release are to be restrained by the particular occasion 

referred to in the recitals and are limited to those things which were in the 

contemplation of the parties at the time when the release was given. The 

combination of the recitals, the genesis of the transaction and the text of the Deed 

powerfully supported a construction in which the word “services” in the release in 

cl 4.1(b) meant services the provision of which arose out of Mr Millichamp’s 

relationship with Apotex: [44]-[47], [58]-[93], [98]-[104] (McHugh JA).  

• Mr Millichamp’s entitlement to be paid the LTI per his employment contract with 

Pharmacy Platform had no connection with any such services: [105] (McHugh JA).   

https://www.caselaw.nsw.gov.au/decision/199566903ed8572d4d213715
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Australian Intermediate Appellate Decision of Interest 

Precedent: equally divided decision of six High Court Justices 

Aristocrat Technologies Australia Pty Ltd v Commissioner of Patents [2025] 

FCAFC 131 

Decision date: 16 September 2025 

Beach J, Rofe J, Jackman J 

The issue in these proceedings was whether the claims in four patents concerning 

electronic gaming machines satisfied the requirement that they be a manner of 

manufacture within s 6 of the Statute of Monopolies 1623 (UK) 21 Jac 1, c 3 as 

required by s 18(1A)(a) of the Patents Act 1990 (Cth). Each of the patents were 

granted and the Commissioner of Patents was asked to examine them pursuant to s 

101A of the Patents Act. In July 2018, a delegate of the Commissioner revoked the 

patents on the basis that none of the claimed inventions were a manner of 

manufacture. Aristocrat Technologies Australia Pty Ltd (Aristocrat) appealed that 

decision pursuant to s 101F(4) of the Patents Act to the Federal Court and the 

decision of the delegate was reversed on 10 July 2020. On 6 December 2021, the 

Full Court of the Federal Court of Australia reversed that decision, with the joint 

reasons of Middleton and Perram JJ determining that the claims were not a manner 

of manufacture. The Full Court determined that the matter should be remitted to the 

primary judge for consideration of outstanding issues in light of its reasons. The High 

Court granted special leave to appeal. Six justices heard the case, and they were 

equally divided in opinion. Kiefel CJ, Gageler and Keane JJ held that the claims were 

not a manner of manufacture (the dismissing reasons) whereas Gordon, Edelman 

and Steward JJ held that the claims were a manner of manufacture (the allowing 

reasons). Pursuant to s 23(2)(a) of the Judiciary Act 1903 (Cth), the Full Court 

decision was affirmed, and the matter was remitted to the primary judge. On remittal, 

Burley J dismissed the appeal from the decisions of the Commissioner’s delegate, 

considering himself bound by the majority decision of the Full Court.  

The Court held (per curiam), dismissing the appeal: 

• The remittal order did not require the primary judge to apply the majority decision, 

but merely to have regard to the Full Court’s reasons: [97]-[103]. 

• The equal division of opinion in the HCA did not create any binding precedent as 

only unanimous or majority decisions of the HCA have binding authority and 

s 23(2) of the Judiciary Act does not give to the opinion of those members of the 

HCA who favoured that disposition of the matter any special status: [104]-[109].  

• The primary judge was bound by the majority decision of the Full Court, not by 

reason of s 23(2)(a), but by the doctrine of precedent. This was not displaced by 

the fact that both sets of reasoning in the HCA decision considered that the 

FCFCA’s alternative two-step approach should not be followed. However, the Full 

Court, not being bound by the previous Full Court’s majority decision, concluded 

that there were compelling reasons to depart from it: [109]-[124].  

https://jade.io/article/1153938
https://jade.io/article/1153938
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Asia Pacific Decision of Interest  

Administrative law: defective delegation in decision to prosecute  

Solicitor-General’s Reference (No 1 of 2024) from CA441/2023 [2025] NZSC 121 

Decision date: 18 September 2025 

Winkelmann CJ, Glazebrook J, Ellen France J, Williams J, Miller J 

In 2019, the Crown filed charges against Mr Nikoloff for corrupt use and disclosure of 

official information under s 105A of the Crimes Act 1961 (NZ). Under s 106(1), the 

Attorney-General must consent before a person can be prosecuted under s 105A. 

The Solicitor-General normally exercises that power on the Attorney-General’s behalf 

or may delegate it to a Deputy Solicitor-General. Under s 9C(1) of the Constitution 

Act 1986 (NZ), that delegation must be done by the Solicitor-General in writing with 

the written consent of the Attorney-General. Ms Brook, the Acting Deputy Solicitor-

General (Criminal) at the time, consented to the prosecution of Mr Nikoloff, however 

the Attorney-General had not agreed in writing to the delegation. This error was 

identified after Mr Nikoloff was charged but before the trial commenced. In an attempt 

to rectify this issue, the Attorney-General and Solicitor-General executed an 

“instrument of ratification” in which the Attorney-General consented to the Solicitor-

General approving the grant of leave. The High Court found that this instrument cured 

any defect and Mr Nikoloff was convicted. The Court of Appeal allowed Mr Nikoloff’s 

appeal and set his conviction aside on the ground that the prosecution was a nullity. 

The Solicitor-General referred two questions of law to the Supreme Court. First, 

whether the defect was remedied or rectified by the instrument of ratification. 

Secondly, whether the trial at which Mr Nikoloff was convicted was a nullity.  

The Court held (Miller J, Winkelmann CJ, Ellen France, Williams and Miller JJ 

agreeing, Glazebrook J dissenting), declaring the trial was a nullity: 

• The majority held that the defect was unable to be remedied, and the trial was a 

nullity. Section 106(1) of the Crimes Act and s 24 of the CPA contemplated that 

leave must be given before charges are filed. The legislature was clear that, 

without the requisite consent, a defendant cannot be prosecuted. The scheme of 

the CPA and authorities considering previous legislation established that a failure 

to obtain consent was not a mere administrative error but that the criminal 

proceeding was a nullity: [36]-[49] (Miller J).  

• Glazebrook J (dissenting) held that the consent to prosecute was validly given 

pursuant to the “de facto officer” doctrine (which validates the acts of an 

officeholder where there is an unknown flaw in their appointment, and they have 

acted in that position under a general supposition of their competence to do so). 

In the alternative, her Honour considered that the defect was remedied by the 

instrument of ratification and that the trial should not be a nullity because of the 

procedural decision taken by the Crown to remedy the defect rather than lay new 

charges: [66]-[71].  

https://www.courtsofnz.govt.nz/assets/cases/2025/2025-NZSC-121.pdf
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International Decision of Interest  

Land law: adverse possession 

Kosicki v Toronto (City) 2025 SCC 28 

Decision date: 19 September 2025 

Wagner CJ, Karakatsanis J, Côté J, Rowe J, Martin J, Kasirer J, Jamal J, O’Bonsawin 

J, Moreau J 

In 2017, Pawel Kosicki and Megan Munro (the applicants) bought a home in Toronto, 

Canada. There was a chain-link fence around the backyard. In 2021, they discovered 

that there was a strip of parkland belonging to the city at the back of their backyard 

inside their fence. That strip of land had been exclusively used as part of the backyard 

by the home’s prior owners since 1971. The couple had continued to use and 

maintain the backyard and paid property taxes based on a lot size that included the 

strip of land. When they asked to buy the strip of land, the city refused. The applicants 

sought an order for possessory title to the disputed land. The application judge 

dismissed the application, holding that the disputed land was originally acquired for 

an important public interest purpose and that, as a matter of public policy, a private 

landowner may not fence off public lands and exclude the public and then succeed 

in a claim for adverse possession. The majority of the Court of Appeal upheld the 

application judge’s decision, holding that an adverse possession claim will not 

succeed where the land was purchased by or dedicated to the municipality for the 

use or benefit of the public and the municipality has not waived its presumptive right 

over the property or acknowledged or acquiesced to its use by a private landowner. 

Pawel Kosicki and Megan Munro appealed to the Supreme Court of Canada.  

The Court held (O’Bonsawin J, Wagner CJ, Côté, Rowe and Moreau JJ agreeing, 

Kasirer J dissenting with Karakatsanis, Martin and Jamal JJ agreeing in dissent) 

allowing the appeal: 

• The majority held that recognition of a novel common law immunity for municipal 

parkland from matured possessory claims could not be reconciled with the existing 

statutory scheme under the Real Property Limitations Act, RSO 1990 (RPLA) and 

would defeat the legislature’s intent. Thus, the RPLA (which extinguishes the title 

and right of the title holder to recover land 10 years after repossession) governed 

the dispute. The RPLA already exempted certain public lands from its application. 

Municipal parkland was not among these exceptions. Therefore, the applicants 

were the fee simple owners of the disputed land: [30]-[84] (O’Bonsawin J).  

• The minority (dissenting) held that the disputed land was not acquired by the 

applicants as an extension of their backyard by adverse possession. Rather, the 

public benefit test at common law remained operative alongside the RPLA. 

Therefore, while the applicants met some requirements for adverse possession, 

they failed to meet the more stringent requirement that, at the relevant time, the 

municipality acquiesced to the private use of the land: [104]-[207] (Kasirer J). 

https://decisions.scc-csc.ca/scc-csc/scc-csc/en/item/21211/index.do

