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New South Wales Court of Appeal Decisions of Interest

Damages: misleading or deceptive conduct and proportionate liability

Larsen as trustee for the Larsen Superannuation Fund v Tastec Pty Ltd
(formerly Wonders Building Company Pty Ltd) (No 2) [2025] NSWCA 210

Decision date: 12 September 2025
Adamson JA, Stern JA, Price AJA

In 2018, the appellants, Floyd and Derek Larsen, as trustees for the Larsen
Superannuation Fund (the Larsens), entered into a fixed-price contract with the first
respondent, Tastec Pty Ltd, for the supply and assembly of a prefabricated house in
Glen Alice, NSW. Due to misleading or deceptive representations made by Tastec,
the Larsens agreed to vary the contract. Accordingly, the Larsens commenced
proceedings against the respondents in the District Court for claims under the
Australian Consumer Law (ACL). Gibb DCJ dismissed the claims. An appeal against
that decision was allowed, but the Court of Appeal remitted the question of relief to
the District Court. On remitter, Cole DCJ refused to grant relief. On 4 July 2025, the
NSWCA permitted the Larsens to amend their notice of appeal to seek an order that
the NSWCA determine the quantum of damages to avoid further delay in the
resolution of the proceedings. There were two principal issues for determination. First,
the extent of damages to be awarded in respect of the cost of rectifying the Larsens’
residence by installing Maxline 340 cladding on the walls and roof. Secondly, whether
that amount should be reduced on the basis of the respondents’ allegation that the
builder, Veroc Pty Ltd (Veroc), was proportionately liable for the Larsens’ loss.

The Court held (Adamson JA, Stern JA and Price AJA agreeing):

e The quantum of damages was to be assessed as the cost of installing Maxline
340 cladding over the Bondor 580 panels on the roof and walls of the Larsens’
residence. The cost of rectification was $483,244: [6]-[37].

e There was no basis pleaded in support of the allegation that Veroc was a
concurrent wrongdoer. Contrary to the respondents’ submission, Gibb DCJ had
not found that Veroc was a concurrent wrongdoer. Rather, the passage relied on
by the respondents from the primary judgment was a summary of the way the
respondents had pleaded their defence relating to proportionate liability: [38]-[45].

e The Larsens agreed to vary the contract because the respondents’ conduct, in
which Veroc was not alleged to have played any part. Therefore, Veroc was not a
concurrent wrongdoer as a matter of fact and law: [46]-[49].

¢ Additionally, the respondents’ submissions as to proportionate liability were not
put to the primary judge but were put for the first time in their written submissions
to the Court of Appeal. In these circumstances, the respondents were bound by
the way they put their case in the courts below and were not permitted to depart
from it. Accordingly, the allegation that Veroc was a concurrent wrongdoer had no
arguable basis: [50]-[58].


https://www.caselaw.nsw.gov.au/decision/19935f22918580480b878a7f

Employment law: crown and ministerial employees

State of New South Wales v Ashton [20251 NSWCA 199

Decision date: 1 September 2025
Leeming JA, Kirk JA, Ball JA

Ms Ashton, the respondent, was employed as a Parliamentary staffer in the office of
Ms Kylie Wilkinson MP under Pt 3 of the Members of Parliament Staff Act 2013 (NSW)
(MOPS Act), pursuant to which her employer was the State of New South Wales. The
respondent’s employment was terminated, whereupon she applied to the Industrial
Relations Commission of New South Wales seeking relief from “victimisation”,
pursuant to ss 210 and 213 of the Industrial Relations Act 1996 (NSW) (IR Act) in
relation to that termination. The State disputed the Commission’s jurisdiction. In turn,
the issue of whether the Commission had jurisdiction was referred to the Full Bench
of the Commission, which concluded that it did. The State sought judicial review of
this decision, from which three issues arose. First, whether s 210 applies to a decision
of the State to dismiss a staffer such as the respondent. Secondly, if s 210 did apply,
whether the Commission is deprived of its jurisdiction under s 213 of the IR Act by
s 26(5) of the MOPS Act. Finally, whether any action could constitute victimisation of
the respondent by her employer for the purposes of s 210.

The Court held (Kirk JA, Leeming and Ball JJA agreeing), allowing the application:

¢ In the circumstances it was not necessary to address the first issue: [1], [27]-[28].
e The express exclusion by Parliament of certain parts of the IR Act with respect to
staffers in s 26(3) of the MOPS Act implies that the remainder of the IR Act applies
to staff employed under the MOPS Act: [41], [47], [55] (Kirk JA, Ball JA agreeing).

e Section 20 contemplates the existence of a relationship between a staffer and the
State and the provision of services by the staffer to an MP. As a staffer’s
employment is terminated by dint of statute in circumstances where their services
are dispensed with, it would be inconsistent with the MOPS Act for the
Commission to have the power to order reinstatement: [3], [7] (Leeming JA).

¢ An MP acts on behalf of the State when they employ a staffer under s 14(1) of the
MOPS Act. By contrast, when the MP terminates a staffer's employment, they are
empowered to “dispense with” their services. Termination of the staffer’s
employment is then effected by s 20(1)(f). This difference in drafting indicates that
MPs do not act on behalf of the State when they “dispense with” a staffer’s
services. There is no relevant conduct undertaken by the State to terminate the
employment. In circumstances where a staffer’s services are dispensed with,
therefore, it is not open to the staffer to complain that they have been victimised
by an action of the employer: [63]-[75], [78] (Kirk JA, Ball JA agreeing).

e The dictionary of the IR Act defines “employer” as including a person “who
employs an employee... on behalf of some other person”. This definition does not
include an MP who engages a staff member pursuant to s 14(1) of the MOPS Act:
[7], [88]-[93] (Kirk JA, Leeming and Ball JJA agreeing).


https://www.caselaw.nsw.gov.au/decision/198eded212771a6bbbb4f5d6

Contract law: meaning of ‘proportionate share or interest’

LRL (AUST) Pty Ltd v Drem Pty Limited [2025] NSWCA 204

Decision date: 4 September 2025
Bell CJ, Stern JA, McHugh JA

The appellant, LRL (Aust) Pty Ltd (LRL), was the registered holder of four mining
tenements in the Kathleen Valley, Western Australia, issued under the Mining Act
1978 (WA). The proceedings concerned the extent of LRL’s obligation to pay a royalty
to the respondent, Drem Pty Limited (Drem), in respect of the production and sale of
spodumene, an ore used in the production of lithium, from those tenements. On 18
November 2020, LRL and Drem entered into a deed entitted “Deed of
Acknowledgment — Drem Royalty” (the 2020 Deed). By that deed, LRL covenanted
in favour of Drem to “assume and be bound... by the liabilities and obligations under”
a royalty deed that had been executed in 1994 between unrelated parties (the 1994
Deed) but related to the same Kathleen Valley tenements. Three aspects of the 1994
Deed were relevant. Firstly, by 1994 the Kathleen Valley tenements had been held
for some time by a company known as Giralia Resources NL (Giralia) subject to the
terms of the agreement establishing the Kathleen Valley Joint Venture (KVJV). The
other party to the KVJV was Hunter Resources Limited (Hunter). As of 1994, Hunter
had only a small interest in the KVJV. Second, in 1994 Hunter sold its interest in the
KVJV to Sir Samuel Mines NL (SSM). A key part of the consideration for that sale
was Hunter’s right to receive a royalty from SSM. Third, the portion of that royalty in
respect of non-bullion minerals was 2% of the Gross Proceeds of Saleable Product.
The KVJV ceased to exist in 2014 when all the underlying mining tenements were
acquired by Ramelius Resources Ltd (Ramelius). Ramelius, in turn, sold the whole of
its interest in the Kathleen Valley tenements to LRL. There was no dispute that LRL
was required to pay a royalty to Drem by reason of the 2020 Deed. Drem contended
that it was entitled to be paid a royalty equal to 2% of the Gross Proceeds of Saleable
Product (GPSP) from the Kathleen Valley tenements, calculated on the basis that all
GPSP is attributable to LRL’s 100% interest in those tenements. At first instance, the
primary judge determined that Drem was entitled to a 2% royalty calculated on 100%
of LRL’s interest in the Kathleen Valley mining tenements. The sole issue on appeal
was the construction of the relevant provisions of the 1994 Deed and 2020 Deed.

The Court held (Bell CJ, Stern JA agreeing, McHugh JA dissenting), dismissing the
appeal:

e The majority held that the primary judge correctly interpreted the relevant
transaction documents. Accordingly, the phrase “proportionate share or interest”
could refer to a 100% share or interest: [60]-[65] (Bell CJ), [80] (Stern JA).

e McHugh JA (dissenting) considered that LRL'’s obligation to pay a royalty to Drem
under the 1994 Deed with respect to the Tenements (as defined in the 2020 Deed)
was an obligation confined to the royalty percentage of the GPSP attributable to
87.15% of LRL’s ownership of those tenements: [174]-[176].


https://www.caselaw.nsw.gov.au/decision/1990cfa086f4522f146b5d58

Australian Intermediate Appellate Decision of Interest

Contempt law: non-compliance with freezing orders

Dunne v NGI Savannah Living Communities Pty Ltd [2025] QCA 167

Decision date: 9 September 2025
Boddice JA, Doyle JA, Martin SJA

The respondent, NGl Savannah Living Communities (NGI) commenced proceedings
against various defendants including the appellant Mr Dunne and a company MPO01
Pty Ltd (MPO01), claiming inter alia damages for misleading or deceptive conduct in
connection with the acquisition and management of a retirement village. NGI obtained
freezing orders (the Orders) against the assets of Mr Dunne and MPO1. Paragraph
5(a) of those orders required that Mr Dunne “must not remove from Australia or in
any way dispose of, deal with or diminish the value of his assets in Australia ... up to
an unincumbered [sic] value of AUD$3,700,000 until 5pm on the return date.” NGI
succeeded in obtaining judgment against Mr Dunne and MPO1. The judgment debt
was never satisfied and, as at the time of the appeal, Mr Dunne was bankrupt. NGI
obtained leave to proceed with its contempt application. The charges of contempt
arose out of alleged non-compliance with paragraph 5(a) as Mr Dunne had
transferred his shareholding in three companies and resigned from the role of director
from each of them. The primary judge concluded that the contempt charges were
established. Mr Dunne appealed that decision. Three issues arose on appeal. First,
whether paragraph 5(a) prohibited Mr Dunne from resigning as director of various
companies. Secondly, whether a failure to establish that Mr Dunne was prohibited
from resigning as director meant that the charge of contempt as a whole ought to
have failed. Finally, whether it was open for NGI to contend that the contempt could
be established even if resigning as director was not prohibited.

The Court held (Doyle JA, Boddice JA and Martin SJA agreeing), dismissing the
appeal:

e As to the first issue, the resignations were not, of themselves, a dealing with Mr
Dunne’s assets. As such, the primary judge erred in finding that they were
prohibited by paragraph 5(a) of the Orders: [17]-[28].

e As to the second issue, although the charge of contempt suggested that a
contravention of the Orders would be committed only by the combination of both
Mr Dunne’s transfer of shares and his resignation, the law does not require that
the moving party establish each of those elements. It was sufficient to show, as
NGI had, that Mr Dunne had transferred his shareholdings in contravention of the
Orders. Mr Dunne’s resignation was superfluous to the charge: [29]-[43].

e As to the third issue, the case on appeal was not inconsistent with the way NGl
presented the case in the court below. Rather, in the course of the submissions
being made in the Court below, NG| advanced (albeit it briefly) the very contention
which was advanced in the Notice of Contention on appeal: [46]-[56].


https://jade.io/article/1152397

Asia Pacific Decision of Interest

Maritime law: misdelivery of cargo

Winson Oil Trading Pte Ltd v United Overseas Bank Ltd and another appeal
[2025] SGCA 42

Decision date: 5 September 2025
Sundaresh Menon CJ, Steven Chong JCA, Ang Cheng Hock J

Winson Oil Trading Pte Ltd (Winson) contracted to sell to Hin Leong Trading (Pte)
Ltd (Hin Leong) a cargo of gasoil 10ppm sulphur (the Cargo). Winson voyage-
chartered a vessel owned by Maersk Tankers Singapore Pty Ltd (Maersk) to transport
that Cargo to Hin Leong in Singapore. Later, on Winson’s request, Maersk discharged
the Cargo from the Vessel to Hin Leong without presentation of the original bills of
lading (B/Ls). United Overseas Bank Limited (UOB) had financed the purchase of the
Cargo through the provision of a letter of credit (LC). The LC was issued by UOB after
the Cargo had been discharged from the Vessel. The LC permitted payment to be
made by UOB upon presentation of Winson’s commercial invoice and a letter of
indemnity (Payment LOI) if, amongst other things, the B/Ls issued or indorsed to the
order of UOB were not available. Subsequently, UOB paid Winson on the basis of
Winson’s commercial invoice and the Payment LOI. Hin Leong later announced its
insolvency, soon after which UOB requested that Winson provide the endorsed B/Ls,
which it eventually received. UOB wrote to Maersk to demand delivery of the Cargo.
On the same day, UOB issued a writ in rem in proceedings against Maersk. Winson
was granted leave join the proceedings as a defendant. The primary judge upheld
UOB’s claim against Maersk for breach of the contract of carriage and awarded UOB
damages in the sum of US$39 million. Winson appealed against this decision. The
two issues on appeal were, first, whether UOB acquired rights to the cargo as an
indorsee of the B/Ls; and secondly, how the loss should be properly quantified.

The Court held (Steven Chong JCA, Sundaresh Menon CJ and Ang Cheng Hock J
agreeing), unanimously dismissing the appeal:

e Whether UOB obtained any rights as the lawful holder of the B/L and the content
of those rights were objective inquiries to be resolved by considering the nature
and effect of the B/Ls as legal instruments. As the lawful holder of the B/Ls, all
rights of suit under the contract of carriage were transferred to, and vested in,
UOB. UOB'’s intention in acquiring the B/Ls was irrelevant to and could not affect
the nature of rights it had acquired at law: [61], [65]-[66].

e Regarding the quantification of loss, UOB was not seeking the cost of a
replacement parcel of cargo, but rather compensation for the loss that had arisen.
This value had crystallised over the two days on which the misdelivery occurred.
Accordingly, the benchmark prices for the Cargo on those dates, or their next best
alternatives, was the best available assessment of the value of the Cargo: [89].


https://www.elitigation.sg/gd/s/2025_SGCA_42

International Decision of Interest

Migration law: powers of Immigration and Customs Enforcement

Noem v Vasquez Perdomo (SCOTUS, 25A169, Op re Orders, 8 September 2025)

Decision date: 8 September 2025

Roberts CJ, Thomas J, Alito J, Sotomayor J, Kagan J, Gorsuch J, Kavanaugh J,
Barrett J, Jackson J

The Immigration and Nationality Act of 1952 (US) authorises immigration officers to
“‘interrogate any alien or person believed to be an alien as to his right to be or remain
in the United States”. Immigration officers “may briefly detain” an individual “for
questioning” if they have a “reasonable suspicion, based on specific articulable facts”
that that person “is an alien illegally in the United States”. The reasonable suspicion
inquiry turns on the “totality of the particular circumstances”. If the officers learn, upon
checking an individual’s immigration status, that the individual is illegally in the United
States, the officers may arrest the individual and initiate the process for removal. The
District Court enjoined US immigration officers from making investigative stops in the
Los Angeles area where those stops were based on the following factors: (i) presence
at particular locations such as bus stops, car washes, day labourer pickup sites and
agricultural sites; (ii) the type of work one does; (iii) speaking Spanish or speaking
English with an accent; and (iv) apparent race or ethnicity. The US government
sought an interim stay, pending the appeal of the District Court’s order, on the basis
that it would hamper its efforts to enforce the immigration laws in the LA area.

The Court held (Kavanaugh J writing in agreement, Sotomayor J, with whom Kagan
and Jackson JJ join, writing in dissent), granting the interim stay:

e The US Government demonstrated a fair prospect that, if the District Court’s
decision were affirmed by the Court of Appeals, the Supreme Court would grant
certiorari and reverse, and that the Government was likely to suffer irreparable
harm if a stay was not granted: pp 1-2 (Kavanaugh J).

¢ Reasonable suspicion that a person is an illegal alien may be maintained on four
factors: presence at particular locations; the work one does; speaking Spanish or
English with an accent; and apparent race or ethnicity: pp 5-7 (Kavanaugh J).

e The interests of individuals in the country illegally in avoiding being stopped by
law enforcement for questioning is an interest in evading the law, which is not an
especially weighty legal interest: pp 8-9 (Kavanaugh J).

e The minority (in dissent): an interim stay of a District Court order which intrudes
on ordinary processes is available in extraordinary circumstances. The applicant
had not discharged this “especially heavy burden”: pp 2, 8 (Sotomayor J).

e The minority (in dissent): immigration officers had violated the Fourth Amendment
by taking investigative steps in reliance only on those four factors which describe
a very large category of presumably innocent people, contrary to the decision in
Reid v Georgia, 448 US 438, 441 (1980): pp 9-10 (Sotomayor J).


https://www.supremecourt.gov/opinions/24pdf/25a169_5h25.pdf

