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New South Wales Court of Appeal Decisions of Interest

Administrative law: judicial review

Khamiss v Director of Public Prosecutions (NSW) (No 2) [2025] NSWCA 193

Decision date: 22 August 2025
Bell CJ, Payne JA, Ball JA

On 3 May 2023, Ms Khamiss was convicted in Kiama Local Court of an offence of
intimidation with intent and was sentenced to an 18-month Community Correction
Order and ordered to pay a fine of $1,000. Ms Khamiss was self-represented. During
Ms Khamiss’'s cross-examination, the Magistrate adjourned to have a private
conversation with the prosecution in her chambers. When the hearing resumed, the
Magistrate explained that the reason for the adjournment was that a person’s name
had been raised in cross-examination who the magistrate recognised. On 19 May
2023, Ms Khamiss lodged an appeal to the District Court under s 11(1) of the Crimes
(Appeal and Review) Act (NSW) (CAR Act). The notice of appeal alleged that her trial
was unfair, that she was unable to present her evidence and that the magistrate had
engaged in a private conversation with the prosecutor. On 16 June 2023, Ms Khamiss
appeared remotely via audio visual link at a directions hearing before the District
Court. At that time, the matter was adjourned for three weeks. However, Ms Khamiss
did not appear at the adjourned hearing or on subsequent occasions following further
adjournment. On 21 July 2023, Haesler SC DCJ made orders dismissing the appeal
for want of prosecution. On 16 November 2024, Ms Khamiss filed a Notice of Motion
in the District Court seeking to set aside the order of Haesler SC DCJ under s 22 of
the CAR Act. However, the application was time-barred. On 11 March 2025, Ms
Khamiss filed a summons in the NSW Supreme Court seeking judicial review of the
decisions of both the Local Court and the District Court. The principal issue was
whether the NSW Supreme Court had power to quash the decision of the Local Court
in circumstances where Ms Khamiss’ appeal to the District Court had been dismissed
for want of prosecution.

The Court held (per curiam), dismissing the application:

e The private conversation between the Magistrate and prosecutor gave rise to a
reasonable apprehension of bias. The Magistrate’s explanation of the discussion
when she returned to the bench could not alleviate that apprehension. That
reasonable apprehension of bias amounted to a jurisdictional error: [68].

e Dismissal of an appeal from the Local Court under s 20(1)(b) of the CAR Act
operates as implicit confirmation of the Local Court conviction. That reading of s
20(1)(b) is strongly supported by the language of ss 68 and 69, the operation of s
67, the objectives of the legislation and the history of the provision: [78]-[107].

e The effect of the District Court orders dismissing the appeal was that the Local
Court orders were no longer operative, with the result that the Supreme Court had
no power to quash those orders. The fact that the appeal to the District Court was
dismissed for want of prosecution did not alter that position: [108]-[109].


https://www.caselaw.nsw.gov.au/decision/197e77bd18e20a3855d6f7a1

Equity: proprietary estoppel
Kronenberg v Macaulay [2025] NSWCA 195

Decision date: 28 August 2025
Leeming JA, Mitchelmore JA, Free JA

Scott Macaulay farmed in partnership with his parents, Neil and Janet Macaulay, for
nearly three decades across three properties: Parkvale, which was owned by Neil
and Janet; Miltons, which was acquired by Neil, Janet and Scott as tenants in
common; and Fairfield, which was purchased by Scott. Wills made by Neil in 2007
contemplated Scott inheriting Parkvale and Miltons on the condition that Fairfield be
transferred debt-free to his brother, Craig. However, by his final will of 2018, Neil had
departed from that course, leaving Parkvale and his share of Miltons to his other three
children and only a house to Scott. Scott brought proceedings seeking the declaration
of a constructive trust such that Parkvale and Miltons were held for his benefit. The
primary judge found that Neil made assurances that Parkvale and Miltons would pass
to Scott, that Scott relied on those assurances to his detriment and that it would be
unconscionable for the estate to depart from those assurances. Accordingly, a
constructive trust was declared. As to the partnership accounts, the primary judge
held that Janet’s one-third share passed to Neil on her death, that Miltons was not
partnership property, and that the debt over Fairfield was not repayable. His Honour
also considered that it was unnecessary to determine Scott’s alternative claim for
family provision under s 59 of the Succession Act 2006 (NSW). Scott’s two sisters
appealed against the decision.

The Court held (Leeming JA, Mitchelmore and Free JJA agreeing), allowing the
appeal:

e Although people are free to change their wills from time to time, it was reasonable
for Scott to conclude that what Neil said as to his will was irrevocable, bearing in
mind the deference afforded to the trial judge: [123]-[150] (Leeming JA).

e Scott failed to discharge the onus of establishing reliance. Scott’s acquisition of
Fairfield did not constitute reliance because there was no representation before
1999. Also, there was no promise from Neil that preceded Scott’s joining the
partnership. The strongest aspect of Scott’s case for reliance was based on the
representation in Neil’s will in 2007. At this time, Scott had been a member of the
partnership for 18 years: [181]-[205] (Leeming JA).

e In assessing detriment, the Court was not satisfied that Scott’s position would
have been better off by leaving the partnership as a young man. Further, the
assessment of detriment may be subject to the powers conferred by the
Succession Act to make orders for family provision: [206]-[217] (Leeming JA).

¢ Unlike claims under the Succession Act for orders of family provision, it is unclear
how a proprietary estoppel could generate the result that, as a condition of
obtaining relief, Scott must renounce his inheritance, repay the debt on Fairfield
to the partnership, and transfer Fairfield to Craig: [221]-[231] (Leeming JA).


https://www.caselaw.nsw.gov.au/decision/198de06e1079a49ba1244ab7

Contract: unpaid licence fees

The Owners — Strata Plan No 7114 v Northern Beaches Council [2025] NSWCA
197

Decision date: 28 August 2025
Ward P, Stern JA, Free JA

The appellant was the owners corporation of a mixed-use strata building in Manly,
Sydney. The respondent, Northern Beaches Council, was the owner of Lots 185 to
430 which were car parking spaces located on the Strata Plan. Per by-law 17 of the
Strata Plan, Council was entitled to operate a public carpark using its lots. Since 1996,
Council licensed to the Owners Corporation the 19 car parking spaces which the
Owners Corporation made available for the use of residents. Between 1999 and
2024, the rights and obligations of the parties concerning the licensed lots were
governed by a deed (1999 Deed). The initial term of the 1999 Deed was for 10 years
to 30 June 2009. Clause 2.4 and 2.5 of the 1999 Deed contemplated a holdover
arrangement beyond 30 June 2009. Until June 2016 each party paid the licence fee
to the other in accordance with the 1999 Deed. After June 2016, each party stopped
paying the other but otherwise continued to act as if the 1999 Deed governed their
relations. The Owners Corporation terminated the 1999 Deed by written notice that
took effect on 8 January 2024. Council brought proceedings for the recovery of unpaid
licence fees from June 2016. Council also claimed damages for trespass and/or
nuisance related to the period after the expiry of the licence in January 2024 on the
basis that the Owners Corporation was responsible for a roller door which impeded
the Council’s exercise of its right to use the licensed lots. The Owners Corporation
sought to recover the licence fees paid between 2009 and 2016 on the basis that it
had done so under the mistaken belief that it was obliged to pay them, and damages
in respect of the failure by Council to pay for electricity usage prior to March 2013.

The Court held (Free JA, Ward P and Stern JA agreeing), dismissing the appeal:

e Properly construed, the 1999 Deed required the Owners Corporation to pay the
licence fee stipulated for so long as the 1999 Deed remained operative. Hence,
the Council was not labouring under any mistake by paying the licence fee
between June 2009 and May 2016: [43]-[58] (Free JA).

¢ Following the termination of the licence in 2024, the Owners Corporation had no
right to use the Lots. The roller door, for which the Owners Corporation was
responsible, constituted a substantial and unreasonable interference with
Council’s right to access the Lots. This amounted to nuisance: [59]-[77] (Free JA).

e The primary judge did not err in holding that it was appropriate that the Council
receive the fees that it could have obtained had it been able to put its property to
use, discounted to reflect commercial vicissitudes: [78]-[79] (Free JA).

e The claim brought by the Owners Corporation in respect of electricity consumption
prior to 21 March 2013 was time-barred. Relevantly, there was no factual basis to
apply a different approach to the operation of limitations period because the claim
is in respect of a running account: [80]-[92] (Free JA).


https://www.caselaw.nsw.gov.au/decision/198e8acf863fcbaa0a458875
https://www.caselaw.nsw.gov.au/decision/198e8acf863fcbaa0a458875

Australian Intermediate Appellate Decision of Interest

Competition law: concurrent price fixing cartels

BlueScope Steel Limited v Australian Competition and Consumer Commission
[2025] FCAFC 118

Decision date: 29 August 2025

Wigney J, Bromwich J, Halley J

The appellant, BlueScope Steel Limited, was a dominant player in the Australian flat
steel market and the only domestic manufacturer of flat steel products. Mr Jason
Thomas Ellis was, at the relevant times, General Manager of Sales and Marketing for
BlueScope’s Coated Industrial Products Australia (CIPA) division. BlueScope,
through CIPA, sold the flat steel products it manufactured to distributors to on-sell.
Between September 2013 and April 2014, BlueScope and Mr Ellis sought to
implement a strategy to raise and fix the prices of steel products in the market. This
strategy involved the publication of price lists by CIPA, which were then promoted to
distributors as a base or floor for their own prices. Accordingly, the primary judge
found that both BlueScope and Mr Ellis had attempted to induce seven distributors,
a joint venture importer, and an overseas flat steel mill to contravene s 44ZZRJ of the
Competition and Consumer Act 2010 (Cth) (the Act) by arriving at understandings
containing a cartel provision (as defined in s 44ZZRD(1) of (the Act)). On this basis,
the primary judge ordered BlueScope to pay a $57.5 million penalty and Mr Ellis to
pay a $575,000 penalty. BlueScope and Mr Ellis appealed this decision.

The Court held (per curiam), dismissing the appeal:

e The elements required to prove that there has been an ‘understanding’ under s
4477ZRD(1) will depend on what is proposed to be done, or not done, and the
context in which that fell for consideration. The ‘understanding’ need not rise to
the level of a commitment but rather a consensus involving expectations arising
out of dealings between the parties may suffice: [72], [193]-[199].

e The primary judge did not err in finding that BlueScope intended to induce an
understanding that the distributors would use the list price in CIPA’s Distribution
Market price lists as a price floor for their supply of flat steel products. It was not
necessary that BlueScope intended that understanding be adopted in an absolute
manner, but rather it sufficed that the understanding sought to be induced was a
more general adherence to a principle that distribution prices should be increased
to the level of CIPA’s price lists by way of a floor: [73], [309]-[311].

e The primary judge did not err in finding that Mr Ellis had offered ‘inducements’ to
the distributors to enter into understanding because each representation identified
was capable of operating as an inducement for the distributors taking up the
benchmarking strategy proposed: [74], [325]-[358].

e The six-year limitation period in s 77(2) of the Act did not prevent the ACCC from
seeking a penalty against BlueScope because the conduct was ongoing six-years
prior to the day on which the ACCC lodged its statement of claim: [494]-[530].


https://www.judgments.fedcourt.gov.au/judgments/Judgments/fca/full/2025/2025fcafc0118#_Ref207351514

International Decisions of Interest

Constitutional law: persuasive burdens on an accused

Jumaat bin Mohamed Sayed and others v Attorney-General [2025] SGCA 40

Decision date: 28 August 2025

Sundaresh Menon CJ, Belinda Ang Saw Ean JCA, Woo Bih Li JAD, See Kee Oon
JAD, Judith Prakash SJ

These proceedings involved an application brought by four prisoners, who were each
convicted of an offence of drug trafficking and sentenced to death, to restore their
appeal (CA 2). CA 2 raised issues as to the constitutionality of ss 18(1) and 18(2) of
the Misuse of Drugs Act 1973 (SG) (the MDA). Sections 18(1) and 18(2) of the MDA
provide that any person who is proved to have possessed a controlled drug (or keys
to the premises where those drugs are located or a document of title relating to a
controlled drug) is presumed, until the contrary is proved, to have had that drug in
their possession and to have known the nature of that drug. The applicants sought a
declaration that the presumptions in ss 18(1) and (2) of the MDA should be read down
and given effect as imposing an evidential burden only in compliance with arts 9(1)
and 12(1) of the Singaporean Constitution and the common law presumption of
innocence. Arts 9(1) and 12(1) of the Constitution provide for the right to be at liberty
and for equal protection before the law respectively. Alternatively, the applicants
sought a declaration that the presumptions in the MDA are unconstitutional and an
order prohibiting the execution of the death sentences imposed upon them.

The Court held (Sundaresh Menon CJ, Belinda Ang Saw Ean JCA, Woo Bih Li JAD,
See Kee Oon JAD and Judith Prakash SJ agreeing), dismissing the application to
restore the underlying appeal that had been deemed withdrawn:

e The MDA presumptions are rebuttal presumptions of law that requires an accused
to disprove the presumed facts on the balance of probabilities. They do not
displace or shift the prosecution’s legal burden to prove the guilt of the accused
onto that person. However, in relation to such a presumed fact, the burden is on
the accused to rebut the presumed fact: [38], [46]-[51].

e Art 9(1) of the Singapore Constitution incorporates the fundamental rules of
natural justice that formed part of the common law of England as was in operation
in Singapore at the time of the commencement of the Constitution. Therefore, any
legislation that violates any of those fundamental rules of natural justice may be
invalidated on the ground of inconsistency with the Constitution: [53]-[55].

e The rules of natural justice are not offended by the prosecution’s ability to rely on
statutory presumptions to establish particular elements of the offence. Whilst
natural justice requires that there is material before the court that is logically
probative of facts sufficient to constitute the offence with which the accused is
charged, the statutory presumptions in the MDA build on proof of the predicate
facts that are logically probative of the facts to be presumed: [81], [84]-[86].


https://www.elitigation.sg/gd/s/2025_SGCA_40

Constitutional law: remedial interpretation

Re a reference by Cabinet for an opinion from the Supreme Court on a matter
concerning the interpretation and application of ss 159 and 160 of the
Constitution of the Republic of Fiji [2025] FJSC 20

Decision date: 29 August 2025
Temo CJ, Arnold J, Goddard J, Young J, French J, Mataitoga J

The Supreme Court of Fiji was asked by the Cabinet to provide an opinion on the
application of the 2013 Constitution of the Republic of Fiji. Since gaining
independence in 1970, there have been four coups, and the country has operated
under four constitutions. The 2013 Constitution was created by a decree promulgated
by an unelected government. Sections 159 and 160 of the 2013 Constitution provided
that some of its provisions cannot be amended and for those that can, a stringent
amendment procedure was imposed. Section 159(2)(c) of the 2013 Constitution
provided that no amendment to the Constitution could ever repeal, infringe or diminish
the effect of the provisions in Chapter 11 (i.e., the provisions dealing with amending
the Constitution). Section 160(2)(b) required that a Bill to amend the Constitution must
be passed by a 75% maijority of the members in Parliament. The request for an
opinion raised two broad issues. First, whether the 2013 Constitution should be
recognised by the Supreme Court as the legally effective Constitution of the Republic
of Fiji. Secondly, if the first issue is answered affirmatively, whether it should qualify
that recognition by a remedial interpretation of ss 159 and 160.

The Court gave (per curiam) the following advisory opinion:

¢ Applying the criteria for recognition developed by the common law in Fiji, the Court
recognised the 2013 Constitution, relying on three factors. First, the 2013
Constitution has been effective in providing a framework for the governance of Fiji
for nearly 12 years. Secondly, public life in Fiji has been conducted within the legal
framework provided by the 2013 Constitution since its inception. Thirdly, elections
held in 2014, 2018 and 2022 confirmed that the Bainimarama-led government
(now under the FijiFirst banner) had attracted sufficient support to be recognised
as legal and effective: [11]-[22], [161]-[182].

¢ Recognition of the 2013 Constitution did not mean that the 1997 Constitution was
lawfully abrogated, nor did it require the Court to recognise ss 159 and 160: [119].

e Accepting that the 2013 Constitution was virtually unamenable, the Court
recognised ss 159 and 160 as qualified by a remedial interpretation to ensure
there was a “realistic and workable mechanism” for Constitutional amendment.
The Court held that s 159(2)(c) must be understood as having no effect and that
s 160(2)(b) must be applied as requiring a two-thirds majority of the members of
Parliament and a simple maijority of electors voting at a referendum: [219]-[236].

e The Court recognised the unamendable immunities in ss 159(2)(a)-(b) without
qualification because they had been a feature of Fiji’'s constitutional history for 35
years and were not inconsistent with international practice: [106], [223]-[229].

e The Court made declarations in response to the questions accordingly: [241].


https://judiciary.gov.fj/wp-content/uploads/2025/09/29.08.25-SC-Misc-1.2025-Constitution-Reference-Opinion.pdf

