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New South Wales Court of Appeal Decisions of Interest 

Public law: motion of expulsion  

Ward v Hoenig [2025] NSWCA 180 

Decision date: 7 August 2025 

Bell CJ, Mitchelmore JA, Kirk JA 

The plaintiff, Mr Gareth Ward MP, was (prior to 12 August 2025) the Member for 

Kiama in the Legislative Assembly in NSW Parliament. On 25 July 2025, he was 

convicted in the District Court of one count of sexual intercourse without consent and 

three counts of assault with act of indecency. He is currently in custody pending a 

sentencing hearing listed for 29 September 2025. On 30 July 2025, the Leader of the 

Government in the Legislative Assembly, Mr Ron Hoenig (the first defendant) notified 

Mr Ward that, when Parliament resumed on 5 August, it would be asked to consider 

a motion to expel him from the House. On 4 August, Mr Ward brought proceedings 

seeking declaratory and injunctive relief directed to this motion. The second and third 

defendants are the Speaker and the Clerk of the Legislative Assembly. Late on 4 

August, Sweeney J granted an ex parte interlocutory injunction restraining the 

defendants from taking steps to expel Mr Ward from the House. On 5 August, 

Sweeney J made an order removing the proceedings into the Court of Appeal.  

The Court held (per curiam), lifting the interlocutory injunctions and dismissing the 

proceedings with costs: 

• The Legislative Assembly has power at common law to expel one of its members. 

This power is a manifestation of the broader powers of the Houses of the State 

Parliament as expressed by the High Court in Egan v Willis: [33]-[38], [40]. 

• Section 13A of the Constitution Act provides for certain automatic disqualifications 

from the House of Parliament. There is no implication in s 13A which operates to 

limit the power of the House to expel one of their members by reference to conduct 

which has been the subject of a conviction falling within s 13A(1)(e). Rather, s 13A 

does not affect any power that a House has to expel a member: [41]-[43]. 

• The power to expel a member does not extend to justify punitive action. However, 

the proposed exercise of the expulsion power was not punitive but protective as it 

sought to maintain the orderly exercise of the functions of a House and protect 

the high standing of, and public confidence in, the Parliament: [57]-[67]. 

• The plaintiff was not denied procedural fairness as, in a letter dated 30 July 2025, 

he was given notice of the proposed motion and was invited to submit any 

statement or material that he would want the House to consider. This satisfied the 

requirement that Mr Ward be fairly appraised of the course that was proposed and 

a reasonable opportunity to address it: [68]-[71].  

• Urgency, absent a risk of defeating the purpose of the relief sought, does not 

justify seeking an interlocutory injunction on an ex parte basis and does not relieve 

a moving party from the obligation of notifying a defendant or respondent of the 

fact that the Court is being approached for urgent relief: [82]-[85].  

https://www.caselaw.nsw.gov.au/decision/19882fee1a3991adfd2ee6a5
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Tax and duties: payroll tax   

Chief Commissioner of State Revenue v Uber Australia Pty Ltd [2025] NSWCA 

172 

Decision date: 1 August 2025 

Ward ACJ, Mitchelmore JA, Kirk JA, Adamson JA, McHugh JA 

The respondent, Uber Australia Pty Ltd, conducts a business built upon a rideshare 

system. The Payroll Tax Act 2007 (NSW) imposes payroll tax on all taxable wages 

paid or payable by an employer. For the financial years of 2015 to 2020, the appellant, 

the Chief Commissioner of State Revenue, assessed Uber as liable to pay $81 million 

in payroll tax based on amounts paid to its drivers. On 24 April 2021, Uber objected 

to that assessment. On 31 August 2022, the Chief Commissioner disallowed that 

objection. Uber then sought a review of the assessment by the Supreme Court under 

s 97 of the Taxation Administration Act 1996 (NSW). The primary judge revoked the 

Chief Commissioner’s assessment and found that payroll tax was not payable on 

almost all payments Uber made to its drivers. The Chief Commissioner appealed from 

the orders made by the primary judge and Uber cross-appealed from various findings. 

The Court held (per curiam), allowing the appeal and dismissing the cross-appeal: 

• The driving service was a service supplied “to” Uber within the meaning of s 

32(1)(b) of the Payroll Tax Act. Additionally, it was supplied to Uber “under” the 

driver contracts which conferred a legal right on drivers to be paid within the 

meaning of s 32(1)(b). Also, the driver rating the previous rider was a service 

provided to Uber “under” those contracts and that service was not so trivial to 

engage the de minimis principle: [52]-[63], [81]-[112], [128]-[137], [147]-[151]. 

• The driving service was the same as the use of the vehicle and, accordingly, was 

not one that was ancillary to the use of the goods as the driving service was not 

subsidiary, incidental, accessory or auxiliary to the use of the car: [160]-[166]. 

• The primary judge erred in concluding that the referral service was supplied or 

provided to Uber under the driver contracts. Rather, it was supplied or provided to 

Uber under separate contracts in accordance with the referrals policy: [178]-[184]. 

• The rating service was bound up with the use of the vehicle in the sense of being 

subsidiary, incidental or auxiliary to driving the vehicle. However, that was not 

sufficient to engage the exemption under s 32(2)(a) of the Payroll Tax Act because 

use of the vehicle was not the principal characteristic of the contract: [274]-[278]. 

• Section 35(1) does not require there to be some reciprocity or ascertainable 

calibration between the money paid and the work done. Rather, it sufficed that the 

payments by Uber to drivers were payments related to the work performed by the 

drivers in transporting riders, notwithstanding that these sums represent part of 

the payments received by Uber from riders: [346]-[364]. 

• The primary judge erred in ordering remission of any premium interest payable. 

His Honour’s reliance on the ‘no wilful default’ factor revealed an error of principle 

in the House v The King sense. Accordingly, 50% of the premium interest was 

remitted: [388]-[436].   

https://www.caselaw.nsw.gov.au/decision/1985e3b07bf606746e773d0b
https://www.caselaw.nsw.gov.au/decision/1985e3b07bf606746e773d0b
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Equity: resulting trusts 

May v Costaras [2025] NSWCA 178 

Decision date: 8 August 2025 

Bell CJ, Payne JA, McHugh JA 

The appellant, Michael May, met the respondent, Lila Costaras, in November 2020 

and commenced a romantic relationship on or about 23 December 2020. From or 

around 10 January 2021, the parties resided together in Eastwood and then moved 

into a property owned by the appellant at Cumberland Reach. In around February 

2022, the appellant purchased a property in Ann Street, Maryborough, Queensland. 

Shortly thereafter, the parties moved into that property until the respondent moved 

out in September 2022. In June 2022, the parties purchased an investment property 

in Scott Street, Maryborough, Queensland as joint tenants for $180,000 (the 

Property). The payment was made from the appellant’s bank account. After the 

breakdown of the parties’ relationship in 2022, the appellant commenced proceedings 

in the NSW Supreme Court seeking to establish that the respondent held her legal 

interest in the Property on trust solely for him. The primary judge found that the parties 

held the Property on a joint endeavour constructive trust and made orders declaring 

that the beneficial interest of the property was to be divided in the proportion of two 

thirds for the appellant and one third for the respondent. On appeal, the appellant 

claimed that he should have been awarded at least a 95% share of the Property. 

The Court held (Payne JA, Bell CJ with a separate concurrence and McHugh JA 

agreeing), unanimously dismissing the appeal: 

• The primary judge correctly found that Mr May had not established a basis upon 

which a presumption of resulting trust could operate, nor that, if a presumption 

arose, it was not rebutted: [1] (Bell CJ), [50]-[60] (Payne JA), [95] (McHugh JA). 

• The primary judge correctly found that the circumstances more readily established 

a constructive trust based on a failed joint endeavour rather than a common 

intention. The acquisition and development of the Property clearly formed part of 

that failed joint venture: [1] (Bell CJ), [61]-[70] (Payne JA), [95] (McHugh JA). 

• The primary judge correctly imposed a constructive trust having considered the 

contributions made by Mr May to the acquisition and development of the 

Cumberland Reach property, and Ms Costaras’ substantial contributions to the 

renovation of that property. His Honour’s orders were informed by Ms Costaras’ 

financial and non-financial contribution to the joint endeavour and were moulded 

to the justice of the case: [1] (Bell CJ), [81]-[84] (Payne JA), [95] (McHugh JA). 

• Ms Costaras used Generative AI in the preparation of her submissions and many 

of those submissions were not intelligible and did not engage with matters raised 

on appeal. The Court cautioned that problems of unverified use of AI in the 

preparation of submissions are exacerbated where it is used by unrepresented 

litigants who are not subject to the professional and ethical obligations of legal 

practitioners and who, although subject to Practice Note SC Gen 23, may be 

unaware of its terms: [1]-[17] (Bell CJ), [49] (Payne JA), [95] (McHugh JA).   

https://www.caselaw.nsw.gov.au/decision/19882d91516a00f487b15f20
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Australian Intermediate Appellate Decision of Interest 

Equity: constructive trusts over copyright 

The Game Meats Company of Australia Pty Ltd v Farm Transparency 

International Ltd [2025] FCAFC 104 

Decision date: 13 August 2025 

Burley J, Jackman J, Horan J 

The appellant, The Game Meats Company of Australia Pty Ltd (GMC), operates an 

abattoir in Victoria. The abattoir premises are secured by a six-foot cyclone metal 

chain and barbed wire fence located around its perimeter. Access to the premises is 

secured by an iron gate which is typically kept closed and the outside of the gate 

displays signs warning that the area is “Restricted” and for “Authorised Personnel 

Only”. The respondent, Farm Transparency International Ltd (FTI) conducts animal 

protection advocacy operations. On seven occasions between 9 January and 13 April 

2024, FTI’s employees or agents trespassed onto the premises for the purposes of 

installing and later retrieving covert video recording equipment. On 3 May 2024, an 

employee of FTI sent 14 minutes of footage to the Department of Agriculture, 

Fisheries and Forestry. On 5 May 2024, an officer of that department sent a copy of 

FTI’s complaint to GMC. On 13 or 14 May 2024, FTI sent the footage to Channel 

Seven which ran a story about the matters depicted on 17 May; however, it did not 

publish the footage. On the same day, FTI uploaded the footage to its website. The 

primary judge awarded GMC damages in the sum of $130,000 but held that GMC 

was not entitled to an injunction to restrain FTI from publishing the footage and GMC 

was not entitled to the benefit of a constructive trust over the copyright in the footage. 

The Court held (Jackman J, Burley and Horan JJ agreeing), allowing the appeal and 

dismissing the cross-appeal: 

• Neither the fact that there was no pre-existing relationship between FTI and GMC, 

nor the fact that FTI created the property in question (rather than obtaining a 

transfer of it from GMC) provided a valid objection to a declaration that FTI holds 

the copyright in the images (and copies) which it obtained or captured premises 

on trust for GMC: [1] (Burley J), [17]-[28], [42] (Jackman J), [54] (Horan J).  

• In addition to a constructive trust, it was appropriate to grant an injunction to 

restrain FTI from publishing any of the footage, an order that FTI assign the 

copyright in the footage to GMC, orders that FTI permanently delete all footage, 

and suppression and non-publication orders in relation to the footage. Importantly, 

an injunction is the natural consequence of GMC’s beneficial ownership of 

copyright in the footage: [1] (Burley J), [43] (Jackman J), [54] (Horan J). 

• There was no error in the primary judge’s reasoning in relation to exemplary 

damages, nor was the amount awarded manifestly excessive. The declaration of 

a constructive trust, the injunction and other relief flowing from that constructive 

trust had no material bearing on the sum of exemplary damages awarded: [1] 

(Burley J), [45]-[50] (Jackman J), [54] (Horan J).  

https://jade.io/article/1146635
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Asia Pacific Decision of Interest  

Forensic patients: extending care orders 

J, Compulsory Care Recipient, By His Welfare Guardian, T v Attorney General 

and Others [2025] NZSC 103 

Decision date: 15 August 2025 

Winkelmann CJ, Ellen France J, Williams J, Kós J, Miller J 

The appellant, J, is 41 years old and is an Autistic person with an intellectual disability 

as defined in the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 

(NZ). In 2006, J was found unfit to stand trial on two charges of minor property-related 

offences and a compulsory care order was made. That order has since been 

extended numerous times, most recently for a period of three years from April 2023 

on the basis that J poses a high risk of committing acts of violence if released from 

care. In 2017, the Manukau Family Court made orders under s 85 of the Act to extend 

the care order by 18 months and varied it to a “secure” order (under which J was 

transferred to a psychiatric hospital). Since 2017, J by his welfare guardian T, has 

challenged the validity the extension of care orders on several occasions.  

Subsequently, J, by his guardian T, brought the challenge before the Supreme Court 

of New Zealand. 

The Court held (Ellen France and Williams JJ, Winkelmann CJ and Miller J writing 

separately in agreement, Kós J dissenting), allowing the appeal: 

• Ellen France and Miller JJ held that s 85 must be interpreted in a manner 

consistent with the Bill of Rights and in a manner which gives effect to relevant 

international instruments. Accordingly, s 85 of the Act requires an assessment of 

whether the detention is proportionate to its legitimate aims of protecting J and 

the interests of the community. Winkelmann CJ endorsed this approach: [141]-

[145] (Ellen France and Miller JJ), [168] (Winkelmann CJ). 

• Ellen France and Miller JJ concluded that the evidence showed that J could be 

cared for in the community. However, as there were concerns about the prospects 

of J’s immediate release into the community before supports could be put in place, 

it was not appropriate for the Court to direct that J be released. Rather, the steps 

necessary for J to be released had to be taken with considerable haste given the 

extraordinary period J had been detained: [139]-[140] (Ellen France and Miller JJ). 

• Winkelmann CJ held that the primary purpose of detention for care recipients like 

J was to provide care, rehabilitation and support their reintegration into the 

community: [203]-[208] (Winkelmann CJ).  

• Williams J emphasised that the active obligation of the state to care for the care 

recipient must be central to the decision: [280]-[281], [335]-[336] (Williams J). 

• Kós J, in dissent, found that the limits imposed on J’s rights were demonstrably 

justified, that detention in care had not been shown to be unlawful, and an order 

for release would be irresponsible: [349], [352], [382]-[386] (Kós J).   

https://www.courtsofnz.govt.nz/assets/cases/2025/2025-NZSC-103.pdf
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International Decision of Interest 

Tort and equity: bribery 

Hopcraft and another v Close Brothers Limited; Johnson v FirstRand Bank 

Limited (London Branch) t/a MotoNovo Finance; Wrench v FirstRand Bank 

Limited (London Branch) t/a MotoNovo Finance [2025] UKSC 33 

Decision date: 1 August 2025 

Lord Reed (President), Lord Hodge (Deputy President), Lord Lloyd-Jones, Lord 

Briggs, Lord Hamblen 

These three conjoined appeals concerned the payment of commission by finance 

lenders to motor dealers in connection with the provision of finance for the hire 

purchase of cars, where that commission was not disclosed or only partly disclosed 

to customers. In this type of transaction, a customer chooses a car for an agreed 

price. The dealer then obtains an offer of finance from a finance company on hire 

purchase terms and, acting on behalf of the lender, presents that offer to the 

customer. In each case on appeal, the dealer received a commission from the lender 

for introducing the business to it which was either undisclosed or partially disclosed 

to each appellant. The appellants sued the lenders for the tort of bribery, or 

alternatively, in equity for dishonest assistance in the dealers’ receipt of secret profits. 

They also sought to reopen their agreements under the Consumer Credit Act 1974 

(UK) (CCA), alleging an unfair relationship between credit and debtor. In the Court of 

Appeal, each appellant succeeded in their claims, including Mr Johnson’s claim under 

the CCA. The lenders appealed to the Supreme Court.  

The Court held (per curiam), unanimously allowing the appeal:  

• The tort of bribery requires a payment made by a person to an agent (or other 

fiduciary) that is known to be acting as the agent (or other fiduciary) of the other 

person with whom they are dealing, without that party’s knowledge and consent: 

[126], [140]-[156].  

• Liability for bribery, at common law as well as in equity, is dependent on the 

recipient of the bribe being a fiduciary. Thus, the Court of Appeal’s finding that a 

fiduciary relationship is unnecessary was overturned: [184]-[188], [201]-[207].  

• The statutory and regulatory rules which govern these types of transactions 

suggest that the dealer-lender-customer hire purchase negotiations do not place 

the dealer in the position of undertaking a duty of single-minded loyalty to the 

customer. In fact, no person could reasonably think that any participant was doing 

anything other than considering their own interests. Therefore, no fiduciary 

relationship arose and the claims in equity and tort could not succeed: [242]-[289].  

• Mr Johnson’s relationship with his lender was unfair under s 140A of the CCA 

because the commission was significant, the commercial tie between the lender 

and the dealer was not disclosed, Mr Johnson was commercially unsophisticated, 

and the commission clauses were not brought to his attention: [323]-[340]. 

https://supremecourt.uk/uploads/uksc_2024_0157_0158_0159_judgment_updated_1a7a7e127d.pdf

