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New South Wales Court of Appeal Decisions of Interest

Workers Compensation: standard of review

State of New South Wales v Culhana [2025] NSWCA 157

Decision date: 17 July 2025
Bell CJ, Leeming JA, Kirk JA, McHugh JA, Free JA

Between 2003 and 2019, Mr Stockwell experienced multiple traumatic events in the
course of his employment at the NSW Police Force. As a result, he developed post-
traumatic stress disorder (PTSD) and ceased duties. He was later diagnosed with
various conditions, including gastroesophageal reflux disease, Barrett’'s oesophagus,
and adenocarcinoma. The latter was the immediate cause of his death on 27
November 2022. The appellant, Ms Culhana, was Mr Stockwell’s de facto partner at
the time of his death and sought the applicable death benefit under s 25(1) of the
Workers Compensation Act 1987 (NSW). The State of NSW disputed liability,
contending that Mr Stockwell’'s adenocarcinoma, and ensuing death, were not caused
by his PTSD. A member for the Personal Injury Commission (PIC) rejected this
contention and found that Mr Stockwell's PTSD materially contributed to his
adenocarcinoma. The State appealed this decision to a Presidential member of the
PI1C under s 352(1) of the Workplace Injury Management and Workers Compensation
Act 1998 (NSW) (WIM Act). In rejecting all three grounds of appeal, the Acting Deputy
President considered it insufficient that he would have drawn a different inference
from the evidence. The State appealed on the basis that the Acting Deputy President
erred in law in applying an erroneous standard of review for an appeal under s 352(5)
of the WIM Act, and in failing to conclude that the test for causation applied by the
member for the purposes of s 25 of the Workers Compensation Act was erroneous.

The Court held (Leeming JA, Bell CJ, Kirk, McHugh and Free JJA agreeing),
unanimously allowing the appeal:

e The Acting Deputy President did not err in law by concluding that the test for
causation applied by the member was not erroneous. The member accepted
evidence that Mr Stockwell’s various conditions arose from work-related stress
and alcohol consumption. This evidence supported the reasoning of the member
that Mr Stockwell’'s PTSD materially contributed to his adenocarcinoma: [1] (Bell
CJ); [21]-[28] (Leeming JA); [97] (Kirk JA); [98] (McHugh JA); [99] (Free JA).

e The effect of amendments to s 352(5) of the WIM Act has been misunderstood in
a series of ensuing decisions, resulting in the application of an unduly narrow test
to determine appeals from members of the PIC. Despite several decisions
adopting this erroneous approach, the legal meaning which reflects both the
ordinary meaning of Parliament’s amendments and the stated legislative purpose
must be preferred. If the Presidential member, after making appropriate allowance
for the advantages enjoyed by the member at first instance, would reach a
different conclusion on a question of fact, they should not shrink from it: [1] (Bell
CJ); [6], [29]-[91] (Leeming JA); [97] (Kirk JA); [98] (McHugh JA); [99] (Free JA).
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https://www.caselaw.nsw.gov.au/decision/198118902f3fd1cae0470c58

Administrative law: judicial review and mandatory considerations

Denman Aberdeen Muswellbrook Scone Healthy Environment Group Inc v
MACH Energy Australia Pty Ltd [2025] NSWCA 163

Decision date: 24 July 2025

Ward P, Adamson JA, Price AJA

The appellant (Denman Aberdeen Muswellbrook Scone Healthy Environment Group
Inc) challenged the dismissal by Robson J in the Land and Environment Court (LEC)
of its challenge to the decision dated 6 September 2022 by the Independent Planning
Commission of NSW granting consent in favour of the first respondent (Mach Energy
Australia Pty Ltd) for a significant development approving the optimisation of the
Mount Pleasant Coal Mine (the Project) in the Hunter Valley (the IPC Decision). In its
reasons, the Commission adopted the NSW Department of Planning and Resources’
May 2022 Assessment Report, referred to the receipt of submissions in respect of
climate change, and said that the submissions noted the cumulative impact that GHG
emissions would have, notwithstanding that Scope 3 emissions are not counted
towards NSW’s emissions under the Paris Agreement. The Commission referred to
Australia’s obligations under the Paris Agreement, noting that the Project’s Scope 3
emissions would be “accounted for” in the consumer countries’ GHG emissions. The
Commission stated that it had considered the matters specified in cl 2.20 of the State
Environmental Planning Policy (Resources and Energy 2021) (Resources SEPP) and
the mandatory considerations under s 4.15 of the Environmental Planning and
Assessment Act 1979 (NSW) (EPA Act). The Commission determined that the Project
should be approved subject to stringent conditions of consent, none of which
expressly addressed Scope 3 emissions. The appellant commenced judicial review
proceedings in the LEC, contending that the Commission had failed to consider
certain mandatory considerations. The primary judge dismissed those proceedings.
Pursuant to s 58(1) of the Land and Environment Court Act 1979 (NSW), the appellant
appeals the decision of the primary judge to dismiss the judicial review proceedings.

The Court held (Ward P, Price AJA agreeing, Adamson JA agreeing as to orders but
writing separately), allowing the appeal and remitting the matter to the LEC:

e The primary judge did not err in concluding that the Commission had considered
whether conditions could be imposed to minimise Scope 3 emissions as required
by cl 2.20 of the Resources SEPP and s 4.14(1)(a)(i) of the EPA Act. The fact that
the Commission accepted that Scope 3 emissions were “regulated” and
accounted for elsewhere indicated that the Commission considered there was no
need to impose minimisation conditions: [81]-[85] (Ward P), [245] (Price AJA).

e The primary judge erred in concluding that the Commission had considered the
likely environmental impacts of the Project on the natural and built environment in
the locality as required by s 4.15(1)(b) of the EPA Act. There is nothing in the
Commission’s reasons to indicate that the Commission, having accepted that the
emissions would contribute to global climate change, considered the impact of
climate change on the locality: [106]-[110] (Ward P), [245] (Price AJA).


https://www.caselaw.nsw.gov.au/decision/198358b0f4e9e10f2b50c718

Negligence: breach and causation

State of New South Wales v T2 (by his tutor T1) [2025] NSWCA 165

Decision date: 25 July 2025
Bell CJ, Kirk JA, Price AJA

On 16 October 2017, the respondent, a 14-year-old Year 9 student at Fairvale High
School was waiting at a bus stop after the school day had finished when he learned
that he was “about to get bashed” by a group of his peers. This assault was instigated
by another Year 9 student, XY. He immediately sought refuge inside the school but
was unable to locate any school staff (the school office having closed at 3:15pm). He
texted his mother, who phoned the school. No answer was received. Shortly
thereafter upon returning to the bus stop, XY and his associates prevented him from
boarding the bus and led him to a nearby park and assaulted him, causing significant
physical and psychological harm. At the time of the assault, XY had recently returned
from a 20-day suspension for assaulting another student. The school counsellor and
a psychologist had recommended that, amongst other things, XY be enrolled in a
behaviour management program (RAGE program) and that a risk assessment be
completed. However, no formal risk assessment was undertaken by the school prior
to XY being allowed to return, and he had not been required to undertake the
behaviour management program. T2 sued the State of New South Wales in the
Supreme Court alleging negligence. The primary judge found the State liable and
awarded damages in the amount of approximately $1.75 million. The State appealed,
challenging the primary judge’s conclusions in respect of breach and causation.

The Court held (Kirk JA, Bell CJ and Price AJA agreeing), dismissing the appeal:

e Schools owe students a duty to take reasonable care to prevent exposure to
reasonably foreseeable risks of not insignificant harm where the school has some
responsibility for the student: [1] (Bell CJ), [59]-[60] (Kirk JA), [123] (Price AJA).

e In assessing breach, the relevant test is whether the acts or omissions involved a
failure in the circumstances to take reasonable care to avoid the relevant risk of
harm. This is a matter of degree. Accordingly, if a question arises as to whether a
particular precaution was still required at a particular time or at a particular place
(e.g., after school hours), then the focus of the inquiry is the need for that
precaution at that time or place: [1] (Bell CJ), [61]-[62] (Kirk JA), [123] (Price AJA).

e The standard of care required that the school consider the risks arising from XY’s
return to school. However, the school also owed duties to XY, and the community,
to seek to ensure that XY received an education. Contrary to the primary judge’s
view, the school did not breach its duty by not requiring XY to undertake the RAGE
program prior to his return, as doing so may have kept him out of school for a
substantial period of time: [1] (Bell CJ), [85]-[88] (Kirk JA), [123] (Price AJA).

e The school breached its duty by failing to ensure a responsible adult associated
with it was available to assist students for a reasonable period after school hours.
On the balance of probabilities, the assault would not have occurred had this
precaution been taken: [1] (Bell CJ), [92]-[121] (Kirk JA), [123] (Price AJA).


https://www.caselaw.nsw.gov.au/decision/1983579a875f642c542e05d6

Australian Intermediate Appellate Decisions of Interest

Negligence: duty of care
Karpik v Carnival plc (The Ruby Princess) [2025] FCAFC 96
Decision date: 29 July 2025

Markovic J, Sarah C Derrington J, Jackson J

On 8 March 2020, the Ruby Princess departed from Circular Quay in Sydney on a
13-day cruise to New Zealand. The appellant, Susan Karpik, and her husband Henry
Karpik, were passengers on board. At the time, Australia was bracing itself for the
novel coronavirus pandemic, which had already affected other parts of the world. As
a result of the pandemic, the voyage concluded early, returning to Sydney on 19
March 2020. During the voyage, Mr Karpik fell ill with COVID-19 and nearly died. Mr
Karpik spent almost two months in hospital and during that time he was intubated,
ventilated, and induced into a coma. Mrs Karpik also claimed to have contracted
COVID-19 and witnessed her husband’s suffering but was unable to be by his side
for a long period as she was required to isolate after the voyage. On 27 March 2020,
whilst self-isolating, Mrs Karpik was informed that Mr Karpik had a 10% chance of
survival. On 23 July 2020 Mrs Karpik commenced a representative proceeding in the
Federal Court against the respondent. Mrs Karpik succeeded and was awarded some
$4,000 for out-of-pocket expenses. Mrs Karpik appealed the findings in relation to
damages, and the respondent’s cross-appeal challenged the findings on liability.

The Court held (per curiam), unanimously dismissing the appeal and cross-appeal:

e The primary judge did not err in dismissing Mrs Karpik's claim for damages
exceeding $300,000 for personal injuries. There was no reason to disturb the
primary judge’s assessment of non-economic loss as below the 15% threshold in
s 16 of the Civil Liability Act 2002 (NSW) and an award of Dillon damages would
not have exceeded the out-of-pocket expenses awarded: [283], [290]-[354].

e A cruise ship operator owes a duty to all passengers to take reasonable care to
prevent reasonably foreseeable physical injury in relation to the physical condition
of the vessel, its operation and navigation risk. Analogously, airlines also owe a
duty to passengers to take reasonable care for their health and safety. Therefore,
if this duty does not already cover injury in the form of disease, only an incremental
development in the law of negligence is needed to recognise this duty: [163]-[170].

o Alternatively, if the risk of harm is novel, the “salient features” test is satisfied. The
foreseeability and nature of harm, the degree and nature of control which the
respondents could exercise to avoid the harm, the vulnerability of Mrs Karpik, Mrs
Karpik’s incapacity to protect herself from the harm, the degree of Mrs Karpik’s
reliance on the respondents and the respondents’ assumption of responsibility in
relation to the risks posed by COVID-19, support this conclusion: [171]-[179].

e Therefore, the respondents owed Mrs Karpik and the other passengers on board
the Ruby Princess a duty to take reasonable care for their health and safety
including in relation to the risk of harm caused by COVID-19 infection: [163], [180].
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https://jade.io/article/1144917

Corporations: cryptocurrency and meaning of ‘debenture’
ASIC v Wallet Ventures Pty Ltd [2025] FCAFC 93
Decision date: 24 July 2025

Stewart J, Cheeseman J, Meagher J

The respondent, Wallet Ventures Pty Ltd, marketed and issued a product called
“Finder Earn” to consumers between late February 2022 and 10 November 2022. The
product was marketed as making use of a cryptocurrency called “TrueAUD” (TAUD)
which was described on the website as a “stablecoin”, “pegged” against the “currency
or assets which it aims to reflect, digitised in the blockchain ecosystem”. In this case,
the currency was Australian dollars. Consumers were able to convert AUD into TAUD
and it was “allocated” to the “Cryptocurrency Earn Option”. This was done by Finder
Wallet updating an internal ledger. There was no mechanism for the consumer to
convert AUD to TAUD then withdraw or retain that TAUD. Once the allocation was
made, there was an “Earn Term”, during which the consumer earned a “return” (either
4.01% or 6.01% p.a.). Once the Earn Term came to an end, Finder Wallet would
return an amount of cryptocurrency that is equivalent to the allocation plus the
accrued return, then convert that cryptocurrency into AUD in the consumer’s account.
ASIC contended that the Finder Earn product is a debenture and that Finder Wallet
contravened the Corporations Act 2001 (Cth) (the Act) by carrying on a financial
services business without holding an Australian Financial Services License and by
offering a debenture without a disclosure document or target market declaration.
ASIC appeals the finding that Finder Earn was a “debenture” under s 9 of the Act.

The Court held (per curiam), unanimously dismissing the appeal:

e The primary judge did not err in finding that the Finder Earn product did not involve
“an undertaking by the [respondent] to repay as a debt money deposited with or
lent to [it]” within the meaning of debenture in s 9 of the Corporations Act. The
Finder Earn product scheme is more readily analogous to the concept of the word
“lend” as it is used in securities lending. That is, where securities are transferred
outright by way of sale and purchase from the “lender” to the “borrower”, with the
borrower being contractually obliged to redeliver to the lender at a later time
securities which are equivalent in number and type: [30], [36].

e There is uncertainty as to the nature of cryptocurrency at law. However, it was
common ground on appeal that TrueAUD is a species of property. Accordingly,
the Court accepted that the rights and entitlements conferred on the holder of
TrueAUD are not the same as those conferred on the holder of money: [34].

e At the time of converting an AUD credit in the Finder Wallet account to TrueAUD,
ownership of that TrueAUD was passed to the respondent who assumed a
contractual obligation to give property of like type to the customer in a greater
quantity in the future in accordance with the Terms governing the product.
Therefore, the customer would allocate a species of fungible intangible property
to the respondent for its sole use and benefit and had the right to the return of its
equivalent plus the return. This cannot be aptly described as a money debt: [35].
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https://jade.io/article/1144577

Asia Pacific Decision of Interest

Media: contempt and open justice

Exley v NZME Publishing Limited [2025] NZSC 90

Decision date: 30 July 2025
Winkelmann CJ, Glazebrook J, Williams J, Kés J, Miller J

The appellant, Mr Exley, was facing trial in relation to multiple offences committed in
February 2022 when he had escaped from prison. He applied for a takedown order
under ss 199B and 199C of the Criminal Procedure Act 2011(NZ) (CPA) seeking
removal of online articles relating to his previous convictions and general character.
On 1 December 2022, the High Court granted the takedown application, ordering that
“[a]ll articles, websites and other online material” referring to Mr Exley’s previous
convictions or character be removed from the internet until after the trial concludes.
This included, but was not limited to, the articles identified in a memorandum attached
to the takedown application. On 27 June 2023, the Court of Appeal overturned the
High Court decision, thereby quashing the takedown order. Mr Exley applied for leave
to appeal against the Court of Appeal decision, however there was insufficient time
for the Supreme Court to deal with the leave application before the start of the trial.
Therefore, the Supreme Court made an order partially suspending the operation of
the Court of Appeal’s quashing of the takedown order until the leave application could
be dealt with. At trial, Mr Exley was found guilty by a jury on all charges, and, on 1
February 2024, he was sentenced to preventative detention with a minimum period
of imprisonment of nine years. The Supreme Court then considered the appeal.

The Court held (Glazebrook J, Winkelmann CJ, Williams, Kés, and Miller JJ
agreeing), unanimously allowing the appeal:

e An application under ss 199B-199D of the CPA requires determination of whether
a takedown order is necessary to ensure a fair trial, considering the nature of the
material, the extent and accessibility of the material, and the circumstances of the
trial. The more prejudicial the material, the greater the risk of prejudicing the trial.
If the court decides an order should be made, it must be no greater in scope or
duration than is necessary to ensure a fair trial: [87]-[89], [92].

¢ |n assessing the extent and accessibility of the material and the circumstances of
the trial, the court must first consider the statutorily recognised risk that jurors
might undertake internet searches about a defendant and be influenced
prejudicially by doing so. This risk can and should be mitigated by jury directions.
A judge can consider the likelihood of such access occurring, including by
considering the length of, and publicity attracted by, the trial: [73], [76], [93].

¢ In this case, the Court accepted that the takedown order should have been made
as there was a real risk to Mr Exley’s right to a fair trial if the material was accessed
by a juror. However, as the Supreme Court had previously suspended the Court
of Appeal’s order, this finding had no impact on Mr Exley’s conviction: [101]-[102].


https://www.courtsofnz.govt.nz/assets/cases/2025/2025-NZSC-90.pdf

International Decisions of Interest

Public international law: State obligations and climate change

Obligations of States in respect of Climate Change (Advisory Opinion)
(International Court of Justice, General List No. 187, 23 July 2025)

Decision date: 23 July 2025

President Iwasawa, Vice-President Sebutinde, Tomka J, Abraham J, Yusuf J, Xue J,
Bhandari J, Nolte J, Charlesworth J, Brant J, Gdmez Robledo J, Cleveland J, Aurescu
J, Tladi J, Registrar Gautier

On 29 March 2023, the General Assembly of the United Nations adopted resolution
77/1276 which, referring to Article 65 of the Statute of the Court, requested the
International Court of Justice (ICJ) give an advisory opinion in response to the
following two questions. First, what are the obligations of States under international
law to ensure the protection of the climate system and the environment from
anthropogenic emissions of greenhouse gasses. Secondly, what are the legal
consequences for States where they, by their acts and/ or omissions, have caused
significant harm to the climate system and environment. This request was transmitted
to the ICJ by the Secretary-General of the United Nations by letter. These
proceedings had the highest level of participation in the history of the ICJ, and its
predecessor, the Permanent Court of International Justice.

The Court gave (per curiam) the following advisory opinion:

e The Charter of the United Nations, the various climate change treaties, and the
United Nations Convention on the Law of the Sea set out binding obligations for
State parties to ensure the protection of the environment from anthropogenic
greenhouse gas emissions: [113]-[130], [174]-[270], [336]-[368].

e States also have obligations under international human rights law to respect and
ensure the effective enjoyment of human rights by taking the necessary measures
to protect the climate system and other parts of the environment: [369]-[404].

e Under customary international law, all States have a duty to prevent significant
harm to the environment by acting with due diligence and to use all means at their
disposal to prevent activities carried out within their jurisdiction or control from
causing significant harm to the climate. Further, States are obliged to co-operate
with one another for the protection of the environment: [131]-[142], [271]-[315].

e A breach by a State of any obligation constitutes an internationally wrongful act
entailing the responsibility of that State. Foremost, the responsible State is under
a continuing duty to perform any obligation breached. The legal consequences
resulting from the commission of an internationally wrongful act or omission may
include the obligation of cessation of that wrongful act or omission (if they are
continuing), providing assurances and guarantees of non-repetition of that act or
omission, and full reparations to injured States in the form of restitution and
compensation: [421]-[455].


https://www.icj-cij.org/sites/default/files/case-related/187/187-20250723-adv-01-00-en.pdf

Equity: fiduciary duties
Stevens v Hotel Portfolio Il UK Ltd (In Liquidation) and another [2025] UKSC 28

Decision date: 23 July 2025
Lord Reed (President), Lord Briggs, Lord Hamblen, Lord Burrows, Lord Richards

Mr Ruhan was a director of Hotel Portfolio || UK Ltd (HPII). In 2005, HPII sold three
hotels to Cambulo, a company ostensibly owned by the respondent, Mr Stevens.
Cambulo and Mr Stevens were nominees for Mr Ruhan who concealed from HPII that
he was the true buyer. The hotels were sold at market value and, accordingly, HPII
had suffered no loss at that stage. Between 2006 and 2008, Cambulo sold the hotels
to third parties, making a substantial profit. Both sides accepted that HPII would not
itself have exploited the development opportunity which enabled the highly profitable
onward sale and so, in that sense, had not suffered loss. However, over £100 million
of those profits went to Mr Ruhan, which he dissipated for his own purposes. HPII
initiated proceedings against Mr Ruhan for breaching his fiduciary duties, and Mr
Stevens for dishonest assistance. This appeal concerns only Mr Stevens’ liability.

The Court held (Lord Briggs, Lords Reed, Hamblen and Richards agreeing, Lord
Burrows dissenting), allowing the appeal:

¢ Mr Ruhan held the profits on an institutional, not purely remedial, constructive trust
upon receipt. His dissipation of those profits was a breach of trust: [23]-[24].

e While the constructive trust is equity’s response to Mr Ruhan’s breach of his
fiduciary duty, it was not a mere remedy for Mr Ruhan’s wrongdoing in the way
that damages (e.g., for breach of contract) are. Rather, the constructive trust
entails that the profits were HPII's property. In those circumstances, it would be
extraordinary and contrary to basic equitable principle if the dissipation of the trust
fund did not give rise to a remedy of equitable compensation: [31], [33], [35].

e Equitable compensation is calculated as the amount needed to put the beneficiary
in the position it would have been in had the fiduciary acted in accordance with
his duties. Mr Stevens argued that HPIl had suffered no real loss because the
dissipation had to be aggregated with the earlier breach involved in the making of
the profits. This argument was rejected as inconsistent with the purpose of the
constructive trust insofar as it would mean that a dishonest assister is never liable
where the trust fund he helped dissipate was an unauthorised profit. In assessing
the loss caused by the dissipation, the correct counterfactual assumes that the
trust fund was not dissipated: [9], [43], [56], [59]-[62].

e Therefore, a trustee is not permitted to set off gains made in one breach of trust
against losses made in another unless a strict application of the usual rule would
lead to a plainly inequitable result. In this case, there is no sense in which equity
would be better served by allowing the set-off: [63], [82]-[83], [93]-[99].

e In dissent, Justice Burrows held that Mr Stevens was not liable for dishonest
assistance for loss caused by the dissipation of profits on the basis that, on his
approach, the relevant counterfactual is the position HPIl would have been in but
for the scheme as a whole and, applying that, HPII suffered no loss: [124]-[136].
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https://supremecourt.uk/uploads/uksc_2023_0142_judgment_fa1545553c.pdf

