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New South Wales Court of Appeal Decisions of Interest

Practice and Procedure: freezing orders

Aqualand North Sydney Lavender Developments Pty Ltd v The Owners —
Strata Plan No. 102081 [2025] NSWCA 143

Decision date: 2 July 2025
Mitchelmore JA, Ball JA, Free JA

The applicant, Aqualand North Sydney Lavender Developments Pty Ltd (Aqualand)
is a special purpose vehicle (SPV) established to develop a commercial and
residential development in Milsons Point. The respondent, The Owners Strata Plan
No. 102081, is the owners corporation of the development (the Owners). The Owners
brought proceedings against Aqualand and a related entity, seeking damages for
alleged building defects. Subsequently, the primary judge granted freezing orders
restraining Aqualand from disposing of, dealing with, or diminishing the value of its
assets below the unencumbered value of the Owners’ claim. Aqualand had already
sold all but four residential units in the ordinary course of business and had distributed
the proceeds (either as dividends or loans) to related entities within the corporate
group. Accordingly, it was likely that Aqualand would sell the remaining four units
before the proceedings concluded and that, without restraint, the proceeds would
similarly be distributed, placing them beyond the reach of the Owners. This conduct
was described as “normal” and “commercially rational”. Nonetheless, the requisite
danger under r 25.11 of the Uniform Civil Procedure Rules 2005 (NSW) (UCPR) was
established. Further, Aqualand had not demonstrated that it would suffer any
prejudice by retaining the amount in dispute. In seeking leave to appeal, Aqualand
argued that the extraordinary remedy of a freezing order was unjustified given that
Aqualand’s conduct was found to be ordinary and commercially rational.

The Court held (Mitchelmore JA, Ball and Free JJA agreeing), unanimously
dismissing the summons seeking leave to appeal:

e Aqualand had not dealt with the proceeds of sale as “ordinary course transactions”
akin to paying trading debts and satisfying ordinary trading liabilities, such as
might otherwise have immunised them from enjoinder. Rather, the primary judge’s
description of the conduct of Aqualand reflected its status as a SPV whose only
function was to develop the subject site. Accordingly, there was a sufficient basis
on which to conclude that there was a risk that the prospective judgment would
be wholly or partly unsatisfied (in the language of UCPR r 25.11): [18]-[33]
(Mitchelmore JA); [36] (Ball JA); [37] (Free JA).

e The purpose of Aqualand’s corporate structure was to insulate the other business
activities of the shareholders from the financial risk associated with the venture.
To permit Aqualand to distribute its remaining profits (and only source of income)
before defects claims were resolved would deny the Owners a remedy should its
claims succeed. This was sufficient to satisfy the requirements of r 25.14(4)(b)(ii)
and justify the grant of a freezing order: [36] (Ball JA); [37] (Free JA).


https://www.caselaw.nsw.gov.au/decision/197bde722089f2b169971c6e

Practice and procedure: separate determination of questions

State of New South Wales v LSR3 [2025] NSWCA 151

Decision date: 11 July 2025
Bell CJ, Payne JA, Price AJA

LSR3, a former ward of the State, commenced proceedings on 28 August 2023
against multiple defendants including the State of New South Wales (the State) and
South Eastern Sydney Local Health District of Caringbah (SESLHD), seeking
compensation for alleged historic child abuse (the 2023 proceedings). LSR3 had
previously settled two claims with the State and SESLHD (the 2003 Settlement
Agreement and the 2017 Settlement Agreement). By Statement of Claim filed on 20
March 2024, LSR3 sought to have those Settlement Agreements set aside, relying
on Part 1C of the Civil Liability Act 2002 (NSW) (CLA), alleging that they were
“affected agreements” under s 7C and that it was “just and reasonable” to set them
aside under s 7D of the CLA. Part 1C of the CLA provides a discretionary mechanism
to set aside historic settlements of child abuse actions where such agreements are
“affected”, allowing claimants to pursue full compensation for the alleged child abuse.
The State and SESLHD applied for the separate determination of whether the 2003
and 2008 Settlement Agreements should be set aside pursuant to s 7D of the CLA,
under r 28.2 of the Uniform Civil Procedure Rules 2005 (NSW) (UCPR). The primary
judge refused to make an order under r 28.2 of the UCPR because the scope of the
controversy remained largely undefined, there was potential for prejudice against
LSR3, and an order for separate questions would likely cause delay. The State and
SESLHD applied for leave to appeal from that decision.

The Court held (Bell CJ, Payne JA and Price AJA agreeing), refusing the application
for leave to appeal:

e Appellate courts must exercise caution in reviewing applications for leave to
appeal from decisions pertaining to practice and procedure. A decision whether
to order the determination of a separate question is a matter of practice and
procedure involving the exercise of judicial discretion. Such decisions engage the
strictures against over-ready appellate interference and the correlative need for
added restraint, with the consequence that a heavy burden lies on an applicant
seeking leave to appeal from a discretionary judgment on a question of practice
and procedure: [19]-[21] (Bell CJ); [33] (Payne JA); [34] (Price AJA).

e Part 1C of the CLA does not mandate that where an application to set aside an
“affected agreement” is made in the same proceedings as the underlying claim,
that application must be determined in advance of hearing the underlying claim.
However, there may be cases where a separate determination of those questions
will be appropriate: [22]-[25] (Bell CJ); [33] (Payne JA); [34] (Price AJA).

e The primary judge’s assessment of the competing considerations weighing
against the making of an order under UCPR r 28.2 was not in error, nor was it the
subject of any direct attack by the State and SESLHD in their submissions on
appeal: [26]-[29] (Bell CJ); [33] (Payne JA); [34] (Price AJA).


https://www.caselaw.nsw.gov.au/decision/197f24a39269a33ce24cc774

Equity: partnerships and joint ventures

Mir v Mir [2025] NSWCA 154

Decision date: 16 July 2025
Ward P, Leeming JA, Payne JA

In 2019, John Mir and associated entities initiated proceedings seeking to wind up
the Mir Group of Companies (Mir Group) and divide its substantial real estate assets
between the three Mir brothers (John, George and Tony), their holding companies,
or immediate families. The Mir Group had operated since the 1950s. At first instance,
John contended that the Mir Group was a partnership between the brothers which
had been dissolved by notice on 2 April 2020 or upon the death of George in
December 2020, and sought orders for the winding up of that partnership under the
Partnership Act 1982 (NSW), including the appointment of a receiver to distribute the
assets. By cross-claim, George’s eldest son Leo (as executor of George’s estate)
sought declarations as to the ownership of land located at Blairmount (the J&M Trust
Land), which formed a larger parcel acquired in the names of John and his wife,
Marie, as trustees for the J&M Trust. Leo and Tony contended that the J&M Trust
Land was a Mir Group asset, which John disputed. Further, Leo sought the removal
of John and Marie as trustees of the J&M Trust, relying on John’s denial that the J&M
Trust Land was held on trust for the three families and his conduct throughout the
proceedings. The primary judge dismissed John’s partnership claim and declined to
remove John and Marie as trustees. On appeal, John argued that the primary judge
erred by failing to find that the Mir Group was a business conducted in partnership.
Additionally, Leo appealed against the primary judge’s decision not to remove John
and Marie as trustees of the J&M Trust.

The Court held (Ward P, Leeming and Payne JJA agreeing), dismissing the
respective appeals:

e The primary judge did not err in finding that there was no partnership agreement.
Weight must be placed on the deliberate structuring of the Mir Group entities to
achieve what was apparently regarded at the relevant time as a tax effective
outcome: [78], [82], [92] (Ward P); [152]-[153] (Leeming JA); [158] (Payne JA).

e The primary judge did not err in finding that the structure adopted for the
acquisition of properties was inconsistent with or posed difficulties for the
assertion that there was an overarching partnership. The deliberate structuring,
on the basis of legal and accounting advice, of the property acquisitions for the
purpose of achieving a tax effective outcome leads to the conclusion that his
Honour’s finding that there was no overarching partnership was correct: [107]-
[109] (Ward P); [152], [154] (Leeming JA); [158] (Payne JA).

e Caution must be exercised in relation to the power to remove a trustee. In the
present case, no House v The King error was established in relation to the primary
judge’s decision not to remove the trustees of the J&M Trust. The primary judge
did not take into account irrelevant considerations or make an error of fact or law:
[139]-[150] (Ward P); [155]-[156] (Leeming JA); [158] (Payne JA).


https://www.caselaw.nsw.gov.au/decision/19808656096e503669bfbf90

Australian Intermediate Appellate Decisions of Interest

Equity: injunctive relief

Synergy Construct Australia Pty Ltd v GSA North Terrace Pty Ltd [2025] SASCA
72

Decision date: 3 July 2025
Livesey ACJ, S Doyle JA, B Doyle AJA

The appellant, Synergy Construct Australia Pty Ltd (Synergy) was contracted by the
respondent, GSA North Terrace Pty Ltd (GSA) to design and construct a student
accommodation building on North Terrace, Adelaide. Under the contract, Synergy
was required to provide bank guarantees as security, which GSA held. On 13 April
2022, the Superintendent issued a certificate of practical completion, certifying that
practical completion occurred on 31 March 2022, and that the defects liability period
would expire on 31 March 2023. On 25 January 2023, the Superintendent directed
Synergy to rectify a defect involving blocked or obstructed sewer stacks. On 5
December 2023, Synergy submitted its final payment claim to GSA for $699,721.17,
which included costs for sewer stack cleaning and CCTV, and costs associated with
the delayed release of the bank guarantees. On 22 December 2023, the
Superintendent issued the Final Certificate, certifying that no amount was payable by
GSA to Synergy for either the sewer stack defect or delayed release costs. GSA
asserted that the defects liability period would not expire until 31 March 2024 and
indicated its intention to call on the bank guarantees to satisfy a claim against Synergy
in respect of the sewer stack issue. The primary judge dismissed Synergy’s
application seeking an injunction restraining GSA from making a written demand on
the Bank Guarantees.

The Court held (per curiam), unanimously allowing the appeal and granting an
interlocutory injunction:

e The character of a bank guarantee as a risk allocation device does not mean that
an injunction must be refused. Rather, the court must consider whether the
balance of convenience favours the grant of an injunction and whether a serious
guestion arises with respect to whether the availability of final relief may be
rendered nugatory if interlocutory injunctive relief is not granted: [88], [101]-[103].

e One serious question to be tried was whether GSA had an obligation to return the
Bank Guarantees. In these circumstances, the judge erred by elevating the risk
allocation function of the guarantees to the status of a decisive or controlling
consideration in the weighing of the balance of convenience: [97]-[99], [112].

e A re-evaluation of the balance of convenience favours the grant of an injunction
because, if refused, Synergy would be likely to suffer financial and reputational
harm. Conversely, if an injunction was allowed, GSA would continue to retain the
security benefit of the guarantees and would only lose the ability to have recourse
to those guarantees pending resolution of the dispute: [113]-[118].


https://jade.io/article/1143104
https://jade.io/article/1143104

Contract: intention to create legal relations

Cirrus Real Time Processing Systems Pty Ltd v Jet Aviation Australia Pty Ltd
[2025] FCAFEC 85

Decision date: 3 July 2025

Derrington J, Cheeseman J, Jackman J

In November 2016, the New Zealand Defence Force (NZDF) went to tender to acquire
a supplier for their Air Warfare Officer training system (AWOTS). For the purposes of
a tender submission, the respondents, Hawker Pacific Pty Ltd and Hawker Pacific NZ
Limited (together, HP), entered discussions with the appellant, Cirrus Real Time
Processing Systems Pty Ltd (Cirrus), a software development and engineering
business which had developed an Air Combat Officer Training System (ACOTS). The
scope of the work was not defined by the request for tender released by NZDF, such
that the ensuing tender process necessarily involved a measure of fluidity. Over four
years, the parties exchanged correspondence that expressed, at least, the general
ambition that, if HP succeeded in obtaining the prime contract with NZDF, it would
engage Cirrus to provide the necessary software support. Cirrus claimed to have
entered an agreement with HP (the Putative Contract) on 21 December 2016 which
incorporated by reference the terms of a revised quotation (Version 4 Quotation). The
Putative Contract imposed an obligation on HP to absorb certain costs which it might
be required to meet in the performance of the head contract with NZDF. The primary
judge concluded that the circumstances of the parties did not evince an intention to
be legally bound. Accordingly, no contractual obligation had been created.

The Court held (Derrington J, Cheeseman and Jackman JJ agreeing in result),
unanimously dismissing the appeal:

e Whether the parties objectively evinced an intention to be legally bound to the
performance of certain terms is a question of fact to be gleaned from the
circumstances of the case. Accordingly, the reasonable person must be satisfied
that the parties intended to be legally bound to perform, henceforth, the essential
elements of a contract: [102], [111]-[112] (Derrington J); [264] (Jackman J).

e Cheeseman and Jackman JJ distilled three exceptional circumstances in which a
party’s subjective intention is relevant and may be determinative as to whether an
intention to create legal relations is established as a matter of fact. First, where
one of the parties is joking or saying something that was not intended to be taken
at face value. Secondly, where questions of mistake, misrepresentation, duress
or undue influence arise. Thirdly, where the agreement in question is a unilateral
contract: [259] (Cheeseman J), [265]-[267] (Jackman J).

e An admission after the event by a party (made through a lay person with authority
to act on behalf of the party) that a binding contract has (or has not) been formed
is admissible as an admission of fact that the party intended (or did not intend) to
enter a binding contract: [260] (Cheeseman J), [270]-[272] (Jackman J).
Derrington J, disagreeing on this point, held that such admissions constitute
opinion evidence and are inadmissible: [162], [164](e), [224], [235] (Derrington J).


https://jade.io/article/1141793

Asia Pacific Decisions of Interest

Public law: damages for breach of the right to a fair trial

Attorney-General v Parore [2025] NZCA 328

Decision date: 16 July 2025
Thomas J, Ellis J, Palmer J

Throughout 2018, Mr Richard Parore was in dispute with the Commissioner of Inland
Revenue about whether he filed tax returns and paid sufficient goods and services
tax between 2011 and 2017. The dispute progressed through several stages of civil
tax disputes procedure under the Tax Administration Act 1994 (NZ) (TAA). On 26
August 2019, using information obtained from Mr Parore throughout the civil tax
dispute, the Commissioner charged Mr Parore with 13 criminal offences of evading
or attempting to evade the assessment of GST, contrary to section 143B(2) of the
TAA. The charges covered most of the GST periods that had been the subject of the
civil tax disputes procedure. On 14 September 2021, the District Court stayed the
criminal proceedings on the basis that Mr Parore’s right to a fair criminal trial was
breached by the Commissioner’s use of information obtained in the civil tax dispute.
The High Court upheld that decision on appeal. Subsequently, the Commissioner
attempted to recommence the civil tax proceeding, but was time-barred and an
application for an extension of time was declined by the High Court. In 2023, the High
Court declared that the Commissioner had breached Mr Parore’s right to silence, as
guaranteed by the New Zealand Bill of Rights Act 1990 (NZ) and awarded him
damages of $70,989 for the legal costs he incurred. The Attorney-General appealed
that decision on the basis that the stay of the criminal proceedings sufficiently
vindicated the breach of Mr Parore’s rights.

The Court held (Palmer J, Thomas and Ellis JJ agreeing), unanimously allowing the
appeal:

e The use of information disclosed in the civil tax disputes procedure in criminal
prosecution against Mr Parore was a breach of his right to silence, thereby
infringing his right to a fair trial under s 25(a) of the Bill of Rights: [3], [45]-[51].

e The correct approach to determining public law damages for a breach of the right
to a fair trial is to carefully examine what package of remedies is effective to
vindicate the right, appropriately and proportionately in the circumstances —
taking into account the seriousness and nature of the particular breach, the
particular right and the conduct of the particular right-holder: [80], [83]-[84].

e |tis not appropriate to award public law damages to vindicate Mr Parore’s right.
In these circumstances, the seriousness of the breach is at the lower end and the
Commissioner has since amended the relevant guidance to ensure that there is
unlikely to be a repeat of this situation. Accordingly, the High Court’s declaration
that the Commissioner breached Mr Parore’s right to silence was an appropriate
and proportionate remedy to vindicate Mr Parore’s right to a fair trial: [100].


https://www.courtsofnz.govt.nz/assets/cases/2025/2025-NZCA-328.pdf

Tort: misrepresentation in letter of indemnity

Banque de Commerce et de Placements SA, DIFC Branch & Anor v China
Aviation Oil (Singapore) Corporation Ltd [2025] SGCA 33

Decision date: 7 July 2025
Sundaresh Menon CJ, Steven Chong JCA, Belinda Ang Saw Ean JCA

The second appellant, BCP Geneva, issued a letter of credit (the Geneva LC) to
finance the purchase of a parcel of gasoil by its customer, Zenrock Commodities
Trading Pte Ltd (Zenrock), from the first respondent, China Aviation Oil Corporation
Ltd (CAO). The Geneva LC expressly provided for payment upon presentation of a
letter of indemnity (LOI) if the original shipping documents were unavailable at the
time of presentation. The LOI issued by CAO included a representation and warranty
regarding the existence, authenticity and validity of the shipping documents (the
Representation). BCP Geneva agreed to finance the Geneva LC on the strength of a
bare assignment of receivables payable by PetroChina International Co Ltd to
Zenrock, which had contracted to sell the same parcel of cargo to PetroChina.
Notably, PetroChina’s purchase was not secured by a letter of credit, and it later
cancelled its contract with Zenrock. As a result, BCP Geneva’s recourse was limited
to Zenrock’s credit, having accepted that it would not have control over the delivery
of the cargo. However, Zenrock subsequently became insolvent, and insolvency
proceedings revealed that no bill of lading endorsed to BCP Dubai existed. The
primary judge dismissed BCP Geneva'’s deceit claim, finding that the LOIl was not
false or fraudulently made. BCP Geneva appealed against this finding.

The Court held (Steven Chong JCA, Sundaresh Menon CJ and Belinda Ang Saw
Ean JCA agreeing), unanimously dismissing the appeal:

¢ In back-to-back sales transactions, where title to cargo passes sequentially and
instantaneously through the sale chain, an issuing bank that finances a sale and
agrees to accept a LOI in lieu of shipping documents effectively acknowledges
that it no longer has control over the delivery of the cargo: [3], [87]-[88].

e In considering a claim in the tort of deceit, the court must assess whether the
representation was false and whether it was made fraudulently. The former is
judged objectively, based on how a reasonable person in the position of the
representee would understand the statement. The latter is assessed subjectively,
focusing on the representor’s actual state of mind: [65], [97]-[103], [108].

e The parties disputed whether the bills of lading had to be endorsed to BCP Dubai
at the time the CAO LOI was presented. On an objective interpretation, the
Representation was not time sensitive, and therefore not false, insofar as BCP
could not prove that CAO had no intention to endorse the bills of lading to the
order of BCP Dubai once it received them: [67]-[72], [75], [83], [86]-[89], [93]-[95].

e The Representation was not fraudulent as the cargo transactions were genuine
and CAO had taken various steps to verify the truth of the CAO LOI: [109]-[112].


https://www.elitigation.sg/gd/s/2025_SGCA_33

International Decision of Interest

Divisions of assets: sharing principle

Standish v Standish [2025] UKSC 26

Decision date: 2 July 2025
Lord Reed (President), Lord Lloyd-Jones, Lord Burrows, Lord Stephens, Lady Simler

Mr Standish, aged 72, had a very successful career in the financial services industry.
He began living with Ms Standish, aged 57, in Switzerland in 2004 and they were
married in 2005. In 2017, Mr Standish transferred a portfolio of investments (the 2017
Assets) from his sole name into his wife’s sole name. The transfer to Ms Standish
was part of a tax planning scheme, and Mr Standish intended for his wife to hold the
2017 Assets on trust for their two children, thereby avoiding inheritance tax. Ms
Standish did not set up the trusts and continued to hold the 2017 Assets beneficially.
The marriage broke down in early 2020. By the time of trial, the 2017 Assets were
worth approximate £80 million. The Court of Appeal found that 75% of the 2017
Assets were non-matrimonial assets to which Mr Standish was entitled, and the
remaining 25% of the 2017 Assets were matrimonial and were to be shared equally.
On appeal, Ms Standish contended that the transfer of the 2017 Assets constituted
“‘matrimonialisation” and, therefore, all of the 2017 Assets should be divided equally.

The Court held (Lord Burrows and Lord Stephens, Lord Reed, Lord Lloyd-Jones and
Lady Simler agreeing), unanimously dismissing the appeal:

e The overall aim of a court in making a financial order on divorce under the
Matrimonial Causes Act 1973 (UK) is to achieve a fair outcome. The “sharing
principle” provides that the matrimonial assets should be shared, usually but not
invariably, on an equal basis: [5], [48]-[50] (Lord Burrows and Lord Stephens).

e The court must distinguish between non-marital property — which is typically pre-
marital property brought into the marriage by one of the parties, or property
acquired by one party by external gift or inheritance — and marital property —
which comprises the fruits of the marriage, reflects the marriage partnership or is
the product of the parties’ common endeavour. The “sharing principle” applies
only to marital property: [47] (Lord Burrows and Lord Stephens).

e Non-marital property may become marital property through the process of
“‘matrimonialisation”. This occurs where the parties, over time, treat the assets as
shared. In determining whether non-marital property has become marital property,
it is necessary to consider how the parties have dealt with the assets and whether
this shows that, over time, they have been treating the asset as shared between
them: [51]-[55] (Lord Burrows and Lord Stephens).

e A transfer of an asset between spouses in a scheme designed to save tax,
irrespective of the time period involved, will not normally show that the asset is
being treated as shared between the spouses. Therefore, such a transfer will not
normally constitute matrimonialisation: [56] (Lord Burrows and Lord Stephens).


https://supremecourt.uk/uploads/uksc_2024_0089_judgment_8c95f0cffe.pdf

