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It Seems to me that ths most convenient way. of

A'1llustrat1ng the methods_ of ~;e301UtiQn- of -
'”’commereial'disphtes'praCticed in Australia and of
hlghllghtlng the dlfferences between Australlan3*
']and Unlted States procedure 1s to trace_the'
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treatment, 'in the_ Australlan’;system, of a -

“Whypothetlcal dlspute

ﬂImagine that the-Australian Internal'

‘fac111t1es by . launchlng a satelllte into. orb1t~At"

 Telecommunications Serv1ce wishes ‘to 1mprove its - o

over ‘Australia, - It enters ‘into a contract w1th a

- companyy . 1ncorporated in and - carrylnq on business.

o in Callfornla, for the supply of the satelllte and:

"jthe telecommunlcatlons equ1pment ‘The contract_:

prov1des that the 1aw of Lallfornla shall applyf

'_‘company for launchlng the . satelllte ‘ Somethlng

© It also énters ‘into a contract’ with an Austra11a1>j-

' goes ‘wrong “and the satelllte, although in orblt,'.

'malfunctlons.- The_Servlce does -not know,whethert

- the malfunction is. due’ to the equipmeht in the -

:-satellite, the satellite’ 1tself or some errot'in

- the course of throw1ng the satelllte ‘into. orblt

The - Callfornlan_ company and ~the Australlan'f
- ‘launcher - each deny that the. malfunCtlon.was due_,“;ﬂ
fAto work done" or equ1pment Supplled by it;'*It'is :

ﬂ_netessary. to take proceedlngs " against both. . in

‘order to ascertain- llablllty. For obvious reasons - |

-the Service de51res to have the dispute.: resolved

" in Austral;a. Equally obv1ously the: Callfornlan .



company”wishes to have the’natter’litigated:~if o

" litigated 1t has to- be,'ln the Unlted States.--Eor'

the moment I will: assume that in the absence of a“

blndlng subm1351on to arbltratlon, the dlspute -7ﬂ

Cwill be resolved by Court process rather than by"

arbltratlon. I w111 treat questlons thrown up by"t7

arbitral’ procedures, partly in' the cour se of
~.‘dlscuss10n of curlal,procedures<and'partlyfas-a,I-

‘ftopic ‘of  its own. -

iAt the outset a dec1sun1 has to be nede as'to'

o whether Dboth Australlan Court systems, or either -

of them,' have Jurlsdlctlon to treat the ‘dispute

- and _1f both “have Jurlsdlctlon‘ Wthh is. to . be:f"

preferred Slnce 1977 Australla has . embarked on .
- the system of parallel ‘Courts. w1th whlch the’

Unlted States is blessed " In that year,_ the

Federal Government . established the Federal Court
. of Australla, as a- speclallst_Court,_w1th deflned_:
~and . falrly narrow:areas‘of jurisdiCtion.l>In'SOme.‘
.flelds its Jurlsdlctlon is exclu51ve, in others it

-is’ concurrent w1th the Courts:of the States.- It

' has been held that,-where the Federal Court has

__express Jur1sdlctlon to grant some of -the rellef>
5_sought, or treat one or more areas of ‘the. dlspute,:_

Athen, SO - long as the ‘other clalms to rellef resti

.on a common substratum of fact w1th that giving -

. rise to undoubted Jurlsdlctlon,' ‘the Court will o

enjoy pendant orc_anc1llary Jurlsdlctlon “in:
'relatlon to the balance of the. matters 1n dlspute t
It will be percelved “that “the doctr;ne owes a
'*.great deal ‘to decisions of the Supreme Court Of
"~ the United States 1in'.resolv1ng, jurisdictional

conflict. between the Federali'andl State Court .

systems in thls country. " The converse has no .



apbliéation. 'Because~Federal law prevaiis, in so S

far as Federal leglslatlon may prov1de for. the
'Federal Court to have exc1u31ve Jurlsdlctlon, no.
. State Court can. clalnt any pendant or - anc1llary
.]Jurlsdlctlon. As . w111 no doubt appear from. the
| fpaper read by Mr Wllllamson,' 0.C.. .the, “perhaps
fsomewhat suprlslng,_outcome.of_the formulationyof'
' 'the.’Australianf:Anti—Trust dLegislation} known“'as
‘the Trade Practices. Act,  is that -a dlspute, of the-
nature we have been. cons1der1ng} could concelvably .
fall w1th1n the Act’ prov1ded that it can be “shown

that there “has been some mlsleadlng or deceptlve‘
hconduct on the part of the Callfornlan company in
descrlblng the capabllltles or performance of the
'satellite or  its technology. In. such ‘a
‘éasé not only would  the Federal Court “have
‘jurisdiction but it:would,be.exclu51ye'
jurisdiction. Although'anpintereSting'field,fori
discussion in itself, it would be.unrewarding, in‘

~the'present context, to. explore the ways in whlch

~ the -Jurlsdlctlon of . the ‘Federal Court could ‘be’

invoked to hear . the entlrety_,of the .dlspute.

If I may say so, without"offence,:the Courts of
'~the United St ates have not . demonstrated any great

—;reluctance to assume Jurlsdlctlon w1th respect to

" foreign based defendant I am bound. to say that,
_in more recent' times, Australlan_ Courts have
substantially shed any earller reluctance they may :
have - had to become 1nvolved in the resolutlon of.’
'dlsputes where all or some of the defendants are
based out31de “the country,. in the . case of a
,'State Court out51de the State in question. Elther
" the PFederal Court, or a State Court. of general

~jurisdiction, is entitled to exercise jurisdiction

3



~ as agalnst ar forelgn defendant,'soAlong as thereV
- is an Australlan__uefendant,' (the launchlngf

'gcompany), properly. served w1th1n the Jurlsdlct1on-~5

~ﬁ.and the Callfornlan company is. ‘a hecessary partyf'i'"’

p_to the " resolutlon of the dlspute Conformably to

current theorles of confllct of laws in Australla, N

‘*the only questlon for debate would be whether theA-

"Australlan Court would be a forum non convenlens.;

- An unseemly wrangle would undoubtedly ensue, wlthr~“

‘ 'che Callfornla company clalmlng that the Australla,i

'71~Court, of whlchever type, would be ‘a forum non:.,'

'~conven1ens. - In such- a contest 1t ~would
undoubtedly be- p01nted out that the’ technolog1ca1
-and other expert w1tnesses who' ‘would ‘have’ to be-
'V"called are located 1n Callfornla, the contract ‘was
-g-made in Callfornla ‘and the contract was governed_:
:'by the .law of Ccalifornia. - Thus, not only would it
‘be necessary- for the. Australlan Court to. hear the'

;eV1dence of overseas’ technlcal w1tnesses but, in

'-_determlnlng the ‘claim’ of the Serv1ce agalnst the

“Callfornla company, the’ Court would have to applj.

“the law of the State of Callfornla - suffice to .

say “that the. 1atter dlffers from relevant
Australian’ leglslatlon and Common Law in 1mportant-

‘and materlal respects. Once agaln 1t is outside

. the 'scope of this paper to. dlscuss in detail . the B

*3,compet1ng’ cons1derat10ns in determlnlng .the

2questlon in’ 1ssue._‘ However,:'let .rtrbev_assumed'

. that, for good and sound reason, the-Australianf.f,-'
Court holds, that it is- the ,forum convenlens._-"'

Even if some basis for .exercise of'jdrisdidtion by

" the Federal Court could be. constructed it is most'

ﬁp;llkely that the proceedlngs would be commenced in

the Supreme Court of one of the States. -These_p




- Courts. hav.e, an unres't_r'ic’:ted_.gen_eral_' jur;isolict‘ion'.
~They f function  both s' trial . Cour ts' _ 'and -as .
‘appellate Courts 'l"’n some of the. States ‘ the ‘
,alppellate _fu_hctioh is- dlscharged by permanently
'-cons'titu'ted 'Courts _ of Appeal. More - generally
three Judges -of the tourt constltute an - ad- hoc

"-’appellate body reviewing. the decision of on: of_

- their number. - In the dlSCUS310n whlch fol ows I

Cwill address myself to " the Supreme Court of  New

-.-South Wales, ] the most populous of the . six

| 'Australlan States and probably the bu51est of the _'

country S Courts

The"dispute I have 'gri'suali'sed'. 'is clearly of a
" kind which quallfles for the Commercial List of
“the - Court Proceedlngs _ “arlslng out of ‘the
-ordlnary transactlons of merchants and- traders, or
relatlng to . the constructlon of ‘mercantile
documents,-_' export ‘or . 1mport of merchandlse,"
.'affrelqhtment, '1nsurance,l banklng, -mercan'tlle
agency, - or mercantlle usages may ‘be entered in the’

' Commer01a-l Llst"; . There 1is a very 1arge- res:LdualA '

discretion 'in- the. Judge' as to whéther or not he

should admlt a matter to the L}.St " The Judge may
' -of his own. motlon remove @ . matter from the llst
-~-Because matters in the list are dealt w1th in a
time span - far shorter than. in the Ge'weral LlSt the
“threat of removal is a powerful sanctmn 1n the -
Judge's. hands. ' o

A Commerc1al Llst was establlshed 1n'Ne‘w Scuth

Wales not - long - after the turn. of the century and"
-whllst the Commercial Court in England was itself
'-__1n its 1nfancy, In Hrll Ve Scott 1 Comm. Cas 200."
‘at 204 Lord Esher_,:_' in- 1985, described one of the -



,maln ob_‘gects of the founders‘of the commerc:tal :

Court thus-— a

: "to avoid both expense and delay in . the trlal'

. of commerc1al causes by abrldglng all those

useless’ a-nd idle proceéedings . of - whlch _
'..11t1gants can, under *the - present rules, aVaJ.l"
o themselves, before an actlon comes on for

“The" rea's'o"ns whlch .worked reqh‘ire “the

establlshment of the Commer01al Court in. England‘:‘

"had the same ‘impact in  New ‘South Wales.
""Commerc1al men hotoriously'requifre a 'cheap', -speedy-

.”and non- technlcal resolutlon of thelr dlsputes.-

. To a greater or - lesser extent I think every system .

"of admlnlstratlon of" Justlce seeks to satisfy that
cry from- the commerCJ_al commurnlty. One'way of' B
ach1ev1ng tha de31red result has been thought to

be ' the "es’tabllshment of" spe«:1allst - trlbunals o

‘staffed. by uudges who - have partlcular experlence_

' 1n commerc1al dlsputes. In a ‘sense ‘this approach.-

"harks back to the . 0ld Courts Merchant which -

'flourlshed in’ Euxope in the Middle Ages ‘and often
comprlsed merchants as the Judges with a 1awyer'
,merely ass1st1ng as assessor.- My colieague's," ‘with '_
whom I staff the Commerc1a1 Cowrt of our Supreme'
. Court, - contlnously seek  to’ refzme and flne tune-'
" the system - in order “to’ 1mprove the service whlch
,Awe believe  we ‘can prov1de to - the commerc1al:7
communlty. 'The result .is’ that we can’ prov1de a- .
" Judge _.and}' what we believe to be, an efficdient -

system: for resolutlon' of merx:ant11e~ disphtes, .

”whlch dependlng on extraneous Eactors, will® throw_'_-_ _'

‘up a verdlct w1th1n a’ pcrlod ranglng from 1 week'
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'from the date of f111ng to a more usual average of
about . 8 months or so.  There ‘are obviously '’
dlsputes which take 1onger to. dispose of ~and. ."I
‘will in. the . course - of thls paper deal w1th som

"'aspect of “the reasons. o However, as all of vou'
readily apprec1ate, in order to- adhere even to a:
dlsposal period of 7- -8 months requlres a deal of

co-operation between' the  Court. and  the legal

- profession. .

When th’ewor';l..g;inating. process is- filed, a time is
-appoint_ed for the parties to come 'befo-ref the Court
. for _dire,ctions" .to be 'gi'ven, for the_v- future conduct

of the proceedings. The president of the New
E South Wales Court of Appeal explalned the worklng
of__ ’the‘ Commercial List ~and 'the purpose of

- dire.ction_s hearlngs in these ‘words: -

"wide di'soretions par'ti-clular‘ t0 conuﬁerc'i'al
-cases, are given to :and ought to be exercised
" by the Commercial Judge, as 1ndeed they have
‘over the years, so that the Court comes wikth
expedition, minimising expense, to. the real
‘matter. 'in _isstie:,._-set_ting‘ aside, . so far .as
~reasonably - proper, proc.edures and .rules' of
’_.evidence which stand in- the way ' of so doing,
The Judge. is in a A’ partic_'ular_"_ position of
advantage in the exercise of 'd_-isc':'reti'_ons when
he sits in the directions and other heari_-ngsf_-‘
| preliminary :_to' the trial., He is in a
pos_itli:on' ‘to "discern’ from the detail of what
Hpass‘es before him any tactical . manoeuvre
‘Awhich'-see'k's to explo-it' the 'ordiaa’ry
hprocedures or. rules of ev1dence and- . thereby .
:' dlrectly delaj or prevent the‘det‘ermlnatlon

of  the real question in dlSpUte or thereby

—
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'1nd1rectly do SO by subgect1ng the opp051ng

party to the pressures of delay or expense..

In what might be calléd. | the Standard typ-e’of' case,
_there is little var1at1on in dlrectlons given: for

-.the 1nterlocutory steps.i‘Those proceedlngs which .

: _prom1se to be of a complex “‘nature call - for a

regime of the1r own. “The hypcthet1cal proceedlngs

- that we are cons1der1ng ‘do not fall 1nto thls:.

latter category.. More often then not a Defence.-hf

needs to be filed. However,.I do not w1sh 1t to’
be thought that is'an automatlc requlrement whlch
. is imposed. 'If in fact all that a Defence wouldj'
‘-fdo would be to - ‘deny ‘some essentlal allegatlon in

- the Plalntlff's claim, the_flllng ‘of the Defence
lwould” be a 'useless formality.v~:-It. is . far

. preferable -in} those 01rcumstances to determlne

what the'issues are and to state them an.a‘q_

succinct form.--However,'in the hypothetical case

that we are con31der1ng, therej may .be,'defences

relylng on exclu31on clauses in_  the cohtract.f,

'between the parties, defences throwp up by the law .
.'of ‘California and. generally defences which it is

VconVenient\to'have stated a written statement of

1?Defence so that the- partles may clearly understandaV

S inc what partlculars ‘they: are at .issue. _ _Invl
proceedlngs where there may he a clalm whlch,Ls,u
prima fa01e, clear cut, ‘say on a blll of exchange
or on a guarantee, or where it appears -that a
o defendant may be’ seeklng -tao delay payment, the.
Judge may think ‘it approprlate to order not_cnly
that a defence. be’filed" bﬁt ‘as well aﬁAaffidavitj_

. settlng out the facts 'and circumstances’ relledi"

upon as ,const;tutlngclthe glounds of defence.._h 

hln_drder to determine;what.drders_to'makeg it is.
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‘necessary for the Judge 'tog_exploref_the' issues. ..
Thef:plaintiff"’ case will 'appeart'froma ihé.

| Statement . of Claim.. or Affldav1ts flled - The

defendant's contentlons have -to be extracted from

. defendant's Counsel. .0One  of the obvious causes of-

'»delay is subsequent ‘amendment - of issues. = This

'”'seemsA ‘an. - almost ‘inevitable . concomltant to',the

' hearing of commercial disputes. In the old days,

- amendments 'to ‘pleadings were requlred to beif
underlined 1n dlfferent coloured ink depenolng on g
" whether it  was ‘the f;rst,i~second or. whatever
 amendment., After ' a considerable number .of
'amendments, pleadlngs became qu1te an attractlve.'
multi-=hued document. ‘The recelved doctrlne 1s:l

that a Judge is. oollged to grant any appllatlon

Afor an amendment so long as the other party can be j"

-dadequately compensated by an order for costs.--
This, of course, rather tends. to confllct ‘with the,
statutory 1n3unct10n addressed to .us to achieve- a

f?speedy determination" of . the real questlons

between - the parties.ﬂ".'Wed'sometimes’ get
r‘appllcatlons to  amend and. reopen the case for - a.r:
party in | the course of . final. addresses. ' '

- To revert 'to'dthe flrst dlrectlons hearlng, a..

timetable is laid down within. whlch the varlousf_-

~ interlocutory steps are required to be taken.' If

the timetable is not adhered.to;'the hatter_has_to:.v'

‘be .-brought -before the Judge. 'lThe-eultimatef%'

 sanction for failure to adhere to the prescribed
- timetable, is removal from',the Commercial List.

Of course that is no'threat to. a defendant ankiousr~

'e:for_delay.s.For such a defendant it may be: that

failure should be visited: by summary Judgment
dWhere' the fault lles with the 1legal

representatives, it is sometimes ordered that the




' reSpective‘c1ienté should be'supplied'with a Copy
'of the t1metable which had not- been adheled to so . -
'that they may, if- they choose, take_sone;actlon,i

"~ such as changlng thelr lawYers.ﬂ We do not'seekAtoif
fine lawyers as appears to be the practlce in- someff

':Parts of - the U.S. . ' |

’ '¢'After the issues are. deflned, or Defence 1s flled,ff

-the next 1nterlocutory step: Hls._the“ dlscoveryt ‘of

7'documents ' Discovery is a prdcedure"which' in

 Aﬁstra1ia, has ‘a role completely dlfrerent from‘*'

that in the Unlted States. First of_all 1t,1s potz"

'automatlc. " There is a myriad of cases where the

' expense 'of~.dfscovery>'is:.oonsideted*.to. be

" unjustified. if’fit'istnpermitted, “then its
'fboﬁndafies,are'strictly'circumscribed,-_A pafthis
'bound_to_produoe'a'list of documents presently in:f
~that party's posseesion»ot;control or, which have,
”at'sone time in‘the'past; been in itS'poésessioﬁ

- or. control and which relate to. any matter in

'e_questlon between the partles., “The other party is

_ thenv;entltled.~to_ inspect those _documents unless',
' they  are -protected by 'legal professional:
.. privilege. - Once again- the Judges ”dealihg with

'tmatters'iJLAthe Commercial List are particularly

‘aware that both delay and expense are imported by
“the need ‘to .ferret out . forgotten- dOCuments_sor“
locate ones long. ago :put_-in_;storage.f . 0ddly
enough,. the ' lawyers for “the patties_-regu1arly-
© unite to press for an order. for discoveryffrom a
feluctant Judge.'-biscovery“is a fertile source of .

delay. forﬂ_another‘ reason. With dlstre351ngy

':-frequency,".supplementafj' lists are filed as-

fur ther- documents are located well after the tlme

E prescrlbed



,The'{other; Commen }interlocutoryﬁﬂStepr:which.'is'ﬁ

téraiiablefAisfthe},administratibn_jef"

'interrogatories.fAThe&_are<written'QUestiens which =

.he:other'pafty iS<required'to ansWer.*’Ohce again
_.the boundarles w1th1n Whlch 1nterrogator1es may be'“
'tadmlnlstered are restrlcted - Just as an example,~'
.no interrogatories are permltted on nﬁtters whlch

bear on the credit of & party as dlstlnct from an

issue,. Aga;n_ no»_questlons are permitted. whleht'“

would'constitute cross- examinetion; _ The'geheral
experlence -of the- Judges is .that both dlscovery,
~and in partlcular 1nterrogator1es,'are abused., It

is not uncommon to find out that, of some 100 or

more questlons which may be asked, the ansWers“te_ni:

no . more than~ perhaps one or  two are tenderedAat

”}the actual hearlng... I_recognlse thate

”1nterrogator1es serve purposes going bevond

- securlng naterlal to be tendered as admlss1ons or

o otherw1se NOnetheless the "administration ‘qf

»1nterrogator1es-1sva.fert11e'f1e1d for-the_ccurt -

td_eontrol;-bothfthe“breadthrendtexpensefof.the'
litigiousf;process.‘..' R :

I think - that " what I have ‘said gives ‘a' ready.V-
”1nd1cat10n of ‘the v1tal dlfference that exists -
_between these prenaratory stages 'of the éurial'r
process in Australia and those whlch obtaln in the'
_Unlted States.v ‘ ‘

4Let me then revert to the hypothetlcal case that I

~have propounded for con31derat1@n. ~ 'The cru01a]-

o questlons in, the determlnatlon or’ the dlspute,‘

.w111 obv1ously be of a nlghly technrcal nature

:The Court would be anxious therefore to- order_an
-_exchange-‘of»zexperts"'reports'_at'jthe earliestt
'“pessible‘time._ Con51deratlon could then be given -




to requlrlng a: compulsory conference to be held*

pbetween the experts for the opposing s1des w1th a- .

view to- narrow1ng the .areas of dlsagreement

:between' them "and : determlnlng the.“reasons For_*:‘

 the opposing view points. My experience'has beenr;'f

“that, although “the wrltten reports may show the:uf

- experts!' respectlve p051t10ns to. ‘be wide apart,

A*substantlal area of agreement may be obtalned by

thlS form . of compulsory conference.: It is seldoms

'that respectable sc1ent1flc experts malntalne«rr

’*COmpletely dlvergent pyiews‘ftO~ those - ‘of thelr-;

- 1peers.g

- Nonetheless, in.a dispute. of'the nature'enviSaged

at the . end Of‘the'day, there w1ll be rema1n1ng~*Ay

'I;areas:'of~ technlcal dlsagreement of . some:

considerable complex1ty...'wI have" dellberatelyf.

. chosen a- somewhat sophlstlcated technlcal dlsputeﬁ

'._A1n order to throw in high rellef, one of ‘the most.

troublesome . problems’ which - we - encounter., ™ For
{rgeneratlons,'Courts have been - content to . proceedg
~in - the determlnatlon of dlsputes <3f a technlcal“'
nature by calllng experts,on each slde.who~would"'
then.tntor the tribunal'in-the‘partiCular'field'of“
~ their . expértise 'andh:eventualiy‘ andfihopefplly,:-
enablerthe tribunal_to'make.an”informedndecisiOn'
‘as. to which side is to'preVail "in'any'dispute,
whlch 1nvolves matters of conszderable complex1ty,
the time taken. to. brlng the Judge to a su1tablei

level of understandlng must be con81derable.;7The”

o exer01se which has customarlly been conducted. is =

for the experts on éach side to tutor the lawyers,_jf

-both by written reports and in conference and then
'-for the lawyers to- gulde the experts in.- tutorlng

'lthe Judge. - That. seems to me to be an expen51ve.

.[\\



'band 1nappropr1ate method where the groundlng whlch.

is required is detalled and lengthy. To overcome_7

such problems, we are con51der1ng two alternat1ve,7
approaches. One is the app01ntment of an. expert
to assistvthe_Judge, The other-ls.to app01nt an

b[assessor_who would, 1in effect be, a.memberaof'the

thribUnal'although'not:necessarilyﬁwith aevote;in'

"‘the.decision'naking progress, The'advaﬁtage‘of

the - latter course is- that the role of the ‘expert

is dlsplayed more publlcly and glves the parties a

better opportunltylto‘1nfluence.the v1ews.of the
Cohrt’s- expert and Satisfy»'that'_expert's;,doubts
and concerns directly’rather'than through-nEdium
" of the Judge'. We recognlse the great care that.
. would have - to be taken to ensure that the de0151onp.

which' ultlmately is given is not 1n Fact, nor is

it conceived to be, that of the expert rather than'

that of the: uudge. A dellcate balance will have
to be preserved in seenlng the a551stance of the
.expert or assessor on’ matters of ‘technical
dlfflculty and in a sense, even. deferrlng to  the
expert's. a551stance ‘and guldance but,_ at all

times, reserving to’ the tribunal the obllgatlon off
.hmaklng the ultlmate choice between the competlng'

vlews and. therefore. the ,task ~of’ ‘the ultimate
V‘decisionrneking._ Another problem which intrudes
in’ the ‘employment . of assessors or eéxperts is the
need. to keep the parties_rabreast' of,'the
inforﬁation‘%hich is provided'by_this persoh to.

the. Judge, in‘private, so that parties ‘may meet

“the objectlons and difficulties which 'mayppbe“}‘

rpropounded by’ the expert'for"the Judge's
ton51deratlon ' Notw1thstand1ng ‘the dlfflcultlesf
'whlch are. posed by the problems I have mentloned '

1 thlnk that there is .a great deal of advantage to f



the Court . in having‘ its owh ‘expert.. "Firstly,'
there ls ‘no- doubt about the loyalty of the expert

Barrlng cases where the expert may be 1nc11ned to -
“one \.v'le.w,.._ or: the-_ other, .sunp}.y .as_. a matter .of'_-_’
| 'prect)uditioned- scholarship, about which'I ‘Wi'll"say"g" ‘
| ..somethi‘n.g in a ':-moinent, 3 the* eXpert will' not be
parti'san | The Judge may expect an unblased v1ew.

_The- Judge can obtain ‘guidance. from the expert from
the very__early stages of the dlspute and there;:ore
be in "a. substantlally ' stronger : positioh when
"maklng interlocutory orders -for clarlflcatlon of

I. "p01nt:,_'of issue and. the route to be. followed.

‘Again the Judge can be tutored in the state of the "

rart in the privacy of his chambers at a pace whlch-
1s ad]usted to his 1evel of knowledge of the tOplC.
and in a way whlch will best ensure that': hls field

- of knowledge is enlarged, ‘not: necessarlly 'in- the j N

way . envisaged. by,  or’ wished by,f'th’e legal_ﬁ'--

.representatlves or.experts from one - side or theA
.cher. It is fair. to acknowledge at ‘this p01nt,_.‘
'another, yet unstated ' dlfflcu? ty.” Whllst the_'

choice of ‘expert may no doubt be safely made by . .

obtalnlng a panel of names from the approprlate'-'
profesblonal a33001at10n, ‘the Judge may not be'
aware whether or not the expert he chooses, holds

some. preconcelved views one way or’ another on a o

‘Amatter vital to the _matters. in. 1ssue._ - To take an

instance .from ';a- field "with  which we are‘ all '

reasonably familiar, but .remo've‘d' from =

_comme'rtial/litigat'ion, many medlcal practltloners. _

_hold preconcelved views concernlng traumatlc-‘

1nJur1es to backs as agalnst degeneratlve changes.« :

. There ' are’ ‘doctors to ~whom all back’ palns'are

' éttrvib'utab‘l'e to an ‘early onset Df a dege.nera"_:ijve_",_' o



change. There are doctors who have”a view as to a

'_ Uniform'cause'farea'heart attack., Another nmre_,f

. seldom encountered - dlfflculty,.-ls ‘that _theri
: recogn1sed world experts . in the - partlcular fleld

‘may . number few, .each of  whom  may. have a

. precommitment to one - Q1de of ‘the dlspute, or. the

a.tother. , However,. I_ thlnk that ‘all these
" problems are capable .of solution and if'properly -

“approached may be .a powerful'weapon in the.

"Court s armoury for achlev1ng a speedy and, dare Iff

© sayy correct solutlon I might add that I:do not :
.clalm“credlt - for anj of these ideas. . Forr
centurles, the Admlralty Judges in England, have
sat, 1n shlpplng cases,'w1th Elder'Bretheren from;
Trinity House, ‘assisting them. as'iasseseors.'

Occasidnally,A ..patent»_Cases,_ Courts - have‘u'

appointed ‘their -own experts to advise them. . I
' cnderstand'vthat'~in. thef‘United 'States,*‘ine a -
-celebrated iﬁetance, 'in' an . anti’trust case of
great complex1ty, a Judge. ap001nted a professor of
teccnomrcs as his law clerk for the duration of the

"‘case. 'i would be quite fascinated to know how the -

-' parties felt about the.Judge receiving technical |

»rinformation,~the nature of which was not disclosed
to them. ' | | :

The ccnsideration of the work of expert'aavisors,
in reported Judgments,-is not ex tenéive~bﬁt:it’is..
of great '1nterest " In Adne51ves 'Pty ’Ltd V.
"Aktieselskabet Dansk Gaerings Industri (1936) 55
C.L. R - 523 at p. 559, Evatt J. said:-

"There,arefscme additional-observations'which‘
I wish to make. In order .to deal with the
'technlcal aspect of many "of the questlons,f




.'tthe»parties héveiproVided'mehWith:two[very:
eskilled assessoré,'and mmchroffwhat:I:have'
said:and:am-about'to‘say'is baeed‘ﬁpoh'theif
expert_knowledgeﬂof scientific processes, and
their:opinion“and“explanation'of_thefreSﬁitsl
of :the- experlﬁments actually .carriede3outhh

durlng ‘the course of .the caseﬁ;f B

See also pp._ 571 2. . - N
.This. case went on appeal and R1ch .3. at 'p;SSQ,e

~fsa1d-

"His Honour_at_the conolusion of . his judgment ..
acknowledgesh his - 1ndebtedness to hthe
, sc1ent1flc assessors. There can be no'd0ubt'
that the ‘decision . of this ‘case 'mu5t1 be't
largely affected by the .degree of ccm-_
prehenSLOn of the 501ent1f1c ‘and’ 1ndustr1al:”.
' 1nformatlon 'and practlce the ex1stence of -
. ‘'which. was ' assumed by the draftsman of - the_
spec1f1cat10n.' Cour ts cannot hope fo obtain
the necessary stand901nt in. natters of - this
.'descrlptlon.'.Thls fact’ has been empha51zed
"in a teeent case discussed in Industrial and -
Engineering ChemiStry; vol »~26;>fNO. 11,
. November . 1934, ‘Editor's _page, 1125, 1126" it -
:1s there said that, 'if full Justlce 1s to be
done in .Athe adjudication of patents, 'the'
'».Judgee should have associated*with'them‘ih a
I oonfidential and intimate'capacity hnbiased,}
thoroughly competent, scientific aides. It
is becomlng more and more apparent that the'
Courts .as now constltuted can rarely reach”'h

Just conclu31ons in matters where new and

. p@ -



“complicated'scientific‘trdﬁhs must.be
’ihtetpreted3 ande se:ve"as._the 'only.;guide.;
~.;posts.;-}1n_the_baét we believe there have
~occasiohally:,been:}competent'_judgesv~wise =
~enough tO'realise'this situation ‘They "have E

- known : intimately scientists who were -

qualified  and ‘who could ‘be called prlvately'_"

“to ‘their ass1stance _to ‘help - 1nterpret the
mass of hlghly sc1ent1f1c data recorded by
"experts in the course of a trial, . Such.'_
Judges have_ been;,able to reach the rlghtf.-
Adécisidns,~.for' they - understood the law - andiA
‘they found a proper way " to have the sc1ence_'
-1nterpreted ~to  them... a ,Apparently' the
_Aprotectlon~ of .boih ,SCience_-and' the  public:
inﬁeiests,reqﬁires that'provieionvbe made so
a*thatl-auchofitative,' capable,x'andv'unbiased'
__scientific aid‘may be available:to the Courts
in all patent 11tlgat10n.~ Such. a plan 1s not
~untried, for it . is practlsed w1th -cuccess
elsewhere ~aﬁd.lw1th modifications could be
:adopted - with safety:5and ‘advantage .in'.the
‘United. States.'" (My. emphasis.) - .. E

In Cement Linings Ltd v. Rocla Ltd (1940) 40 S.R.
(N.5.W.) 491. at. p.. 494 Nicholas J.  said:.

"Both plaintiff and defendant conducted a

dser1es of - experlments, the defehdant'fOr the _-'a

 purpose of- .showing that  the Rocla tool dig.
':not ‘remove :m01sture .or- slurry in. aqyway.-
jcomparable» to the “Tate »tool, 'and the
"plalntlff for the.'purpose  of show1ng *bat-.
" each tool ‘rem0ved- moieture ‘or :slurry :

approximately to the sameoextent; and. each:



Jparty then argued that the experlement of the .

. other - was _yltlated in such a way' that ;it_}dgi

- threw nogﬁlight"onfgthls lltlgatlon e

*.In v1ew of these results, I requested thef}:
17,Dean of the Faculty of - Englneerlng “in _the~
- Un;ver51ty rof Sydney *,arrange_.for_f
“feXPeriments-to‘be,oarriedtoutWaththef

University.. ExperimentS'Were‘carried outuby

"Slr ‘Henry Barraclough ‘and Mr - Wllklns and I ami].'

much 1ndebted to - these gentlemen for thelrfff

_ ‘il_trouble..ﬁ Thelr report was’ forwarded to me -
'4fr; but was. not dlsclosed to _the. partles and 1s

annexed ‘with the relevant correspondence to
thls Judgment I arranged for'thesef

;experlements 1n -accordance with- the adv1ce of -
Rich  ‘J. .in. Adhes1ves'Pty Ltd v.

’QAktleselskabet Dansk’ Gaer1ngs-Industr1.'55.5
~ C.L.R, 523 at p. 580, and ‘the action of Evatt“
:.J. referred to 1n that  case 55 C,. L R.~523 at -

A ~p;‘365. see also Halsbury; 2nd edn. vol 24
‘:at pp.. 685 and 688. (My empha51s ) j?

~

" The ..'E-ngl»ish“_Law' Reform 'c:gsmmis-Sib'h in its  17th
Report (Command - 4489) ~said:- v -

o “ConSUltation.'between’ the Judge'”and “the
.nautlcal assessor is contlnual and 1nforma1 '
‘both 1n Court and in - the Judge s- room. -The

advice which the’ Judge ‘receives from the;'f:

="tassessor is not normally disclosetho_Counsel’

' ,durlng ‘the . course of the hearlng,- aithough

" the Judge may do so if he thinks fit. ' In- his*P

Judgment he does usually state what adv1ce he

~ - ‘has recelved on - partlcular mattersgfand'-

S, E ,'
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‘whether . he has accepted 1t or not. '_ But he. is.
under no obllgatlon to do so and the practlce
is not unlform among all Judges._

Indeed in Admiralty matters there is a rule .that’
expert’ evidence is inadmissible on matters within =
~ the special skill or e_xp,ér_' ience of the assessors. 5

May I now mentlon another methoa we' have trled in

'the solutlon of complex technlcal 1ssues., our

Arbltratlon Act permits the Court, in all cases-,A. A.
‘where the partles _consen't, s or where the ca-se'
' requires . "any prolonged _exemi'natlon of documents
~or any. scientific or ‘local investigation which
'. cénnot in'the opinion of the Jﬁdge be co-ndu'cted' by
- the : Court through 1ts ordlnary offlcers to remlt'._

elther the whole ‘matter -or any questlon or 1s.,ue

- of fact arising- ‘therein. to ‘be trled beFore ‘an
.'arbltrator or . referee"' Revertlng,_once again, to

.the. hypothetlcal dlapute I have env:.saged, one

mlght r 1nstead _of the appointment of.an_. assessor

‘or expert remit the technical issues for &
determin'at.i.ofr 'by .an‘- arbitrator ~_ or -'rl,ef'-ere‘e’». o
However, in such -event, .the Judge would. need to
- retain 'careful control of. the proceedings-and ‘be
:.ready to assist the arbltrator on short r\otlce..
COIE I ‘may quote from a- Judgment I gaves: -~ .

"If the -t‘e'c'hn‘ifcal- expert feels. it
. appropriate, I 'w_ill"be ready to assist at




each. stage of .the hearing before hlm,?
»1nclud1ng the formulation of the. 1ssues. HIf
- the ‘technical expert feels .it ‘would- be"of
_ass1stance there _can be perlods where - the -
'hearlng can be conducted before us . 301nt1y;
~and - I .can' and will make such rullngs _on’

yevidence or qUes+ions-of law. as ‘may arise and

as will" fac111tate ‘a speedy resolutlon. :‘f

have all the - necessary .powers - to. givefmf

d1rect10ns by v1rtue of Sectlon 16(1) of the~
'Act " ' '

‘That ySectiori‘proyideso4that-§where there 'isf'a'

. reference from the Courtj.~theoreferee or .. .

~arbitrator, shall ‘be’ deemed to be an officer of

" the Court and’ shall have -such. authorlty and shalle:.

conduct the reference in. such manner as the Judge*
- may 'dlrect ' '

".There'are'other;;alternate ways,ﬂln whlch a n
- dispute may . -be tmough* to .an ~eéarly resolutlon.

-dFor example, to once again revert to the;lmaglnary"

~.ydlspute earller suggested, let~i£;be assumed that.

~ the . Callfornlan company ‘has clauses in the™
Contract which’ completely exclude llab111ty. 1Thef
JCourt ‘may order that it be determlned,- fs_'a
separate 1ssue, whether.the prov1s1on does indeed
prov1de the COmplete protection which it seeks to

: confer agalnst the plalntlff's Clalm. A dec1s1on:f'

in. favour of the Callfornlan company on this short'
issue would Drlng ~the- proceedlngs to an end so far _

as ,that company ‘was concerned.

-Whateyer 'fheV;iSSUGS whlch ultlmately -require.'

. resolution, somef‘evidence_ w1ll most llkely be;ﬁ




a ‘necessary ' .fr(ﬁm overseas witn.eeS'es. Ohcé "'again}
‘the . Court .regularly takes measures o Lry and
~avoid ,unneeessary expen'_se-,bei.ng. :anurred Once'
‘the '‘nature ‘of the issue has suffa.c:lently-_"

crystalised, in cases such as. the imaginary.

dispute I have _adver‘ted to, an order'~ is made that,

in the €first- instance,' the ev1dence of ‘overseas

-w1tnesses be on affidavit. This will enable ~the .

Court " to consider Lt what extent, if any, th..e"
evidence of . the- overseas-'_ witnesSes 'will be
contradicted or ~sought to  be impeached. If ‘the'

'»ev1dent1ary dlspute is on an issue: which is -

somewhat removed from the heart of. the case, the,‘_

_'Judge may permlt an affidavit to be read without

requiring  ‘the -deponent to attend for cross-

examination.A Problems can arlse however, when not -

‘only . 1<5 the ev1dence cru01a1 to “the dlspute and"
' jhotly contested but, for one_.reason or .another,'

the deponent is unable to come . to Australia to
give evidence., There is no technical reasoh why. ‘a

'c'ommission -, should - not issue -that the witness'’

evidence. should be taken on comm1ss:.or1 in, say the
United States. However ‘there- is a well settled

- body of author-lty that such. a ~commission . should .

not - 1ssue -where the’ w1tness', credit is- seri'otisly

in dlspute Thls pr1n01ple harks - back to ‘the

" school of" thought ‘which belleves that thé only wav-
that a determlnatlon can be mads as to whe*her or
not ~a w1tnese; is truthful, is. to obser-ve_ the .

witness' demeanour under. cross-examination. ' The =~ =

tribunal of - fact w1ll be unable to observe -'-the:

witness g1v1ng ev1dence on comm1ssmn and, so the

authorltles. run, A in those c1rcumstances-' a-.

commission should beé refused. .. In -very recent.

times, ' we ‘have endeavoured to overcome 'the :




',ev1dent1ary stralght Jacket, whlch is thus 1mposedh‘7
on the. Court by app01nt1ng the Judge in charge Off:

the case to. take the»ev1dence on comm1531on{,

o hlmself Slttlng as -a Cbmm1551oner, he w1ll be4

"able to brlng to - bear hls appre01atlon of the. o

- witness when asses31ng the w1tness' credlbllltv in
the llght of the totallty of the ‘evidence. “TheP
';robv1ous advantage, however' is- counter—balanced by
‘the heavy cost’ to the partles._ We take the view.
that we are app01nted to hear dlsputes as Judges'i
j51tt;ng: in New South Wales, . Whllst it .may be
necessary, in{'the, furtherance ‘of"thelv
-administratioh'of justice, that . we should sit as
'commlsSIOners -out31de - the State, there ,is~.no"
"reason why ‘the State ‘should bear the cost of - our

"fares, accommodatlon and such llke expenses whlch:, .

"areﬁ.of.:a“nature not otherw1se_ incurred by ‘the

; State : Whene we do,"from ‘time to time, deny

appllcatlons of this nature, we: con31der the self-

sacrlflce thus . 1nvolved to be worthy of mentlon in

'_'thei annals of_.;ud1c1al rectitude, ' '
- The'tforegoing account,:'I'vthihk, sufficientlys
‘illustrates that, although the adversary system is

.h‘of the very essence of the lltlglous process  in'

' New South - Wales, the Judges have abandoned all
"vestige of a lalssez faire. approach. to lltlgatlon.
?Proceedlngs are transacted at a pace and in: the'

fashion  dictated by the -Court ‘and .not ~ by  the

.wishesyof the parties. The view of the commercial.

- Judges, is'that the State -has an‘interest'inhthe
- speedy and proper despatch of. lltlglous bu51ness,
h:and that 1t is the duty of JudlClal offlcers toy“



'bear in mind, not'ionly._the Ainterests,'of.-the_'

parties. presently . before it, but those whose

_business awaits in the gueue ofilitigantsfsteﬁding h

behlnd them. _Thus the Court will'nOt'allow ‘its

‘time . to be wasted on “rgument on p01nts whlch are
fnot, . or cannot, or - should- not. truly be . ;n~ﬁ
in “issue between’ ‘the - parties;{- fWhilst."it';is;
V appreelated that‘at times the Court's knowledge of

'what'is'in issue may be substantially less thahﬂ.-

.that of - the partles, it is the task of the Court

'A'to apprlse 1tself of ‘the 51tuat10n so as to. ‘ensure

that the ‘available judicial. time is used. to. the;:
' best advantage. ' Whilst the Judge must be careful':'
.not:to descend intoethe arena of conflict and to
ihold'the_rihg;feirly‘between“ﬁhe'litigent;iheAﬁot.e
'-oniy hasoa»righﬁ; but an obllgatlon, to .ensure

csthat the battle 'whlch takes place w1thin‘-that:ff

'--arenails conducted accordlng to' the "dictates of

the Supreme Court Act which requlre the . "speedy'
. determination of the real questlons between the -

'-partles"

'Another respect in whlch the Australlan Courts‘5~

have . recognlsed _the' needC_ of present day>“l

'1nternat10nal commerce, is_'thelr -new:'found
w1111ngness to enter verdicts in the currency of -
other countrles..~In some cases, this- may lead to
someiqu;te unusual orders. Thus recently, in. a
re-insurance case,. there was a- verdlct partly in .-
US dollars, partly in Canadian dollars, partly in
'_pounds sterllng and. partly in Danish kroner. ~In
-jdetermlnlng the proper rate- of 1nterest some verj

neat . problems -can arlse




I have earller ment1oned that in- long and complexf -

'_'»_cases, a dlfrerent *eglme is. requlred from' that_' o

.. ""applled to the dlsposal of the ordlnary commerc1al

; dlspute. “As-an example, we ‘have in- the ].J.St seven-- S

-"a‘ctlons .whlch 1nvolve cons:tderat10n of" the acts-‘
-A_a'nd“a'lleged omissions of the “auditors oF a large,
pnblicljrlisted, company over a’ perlod of elnht‘
: Years' and: involirlng 2 claim for damages. in the )
' v1cm1ty of $200 000 000.00. . In respect of ‘each
;year, the audlts, prospectuses and certlflcates."

'so'u'g'ht to be 1mpeached are_numerous “and the

”partlcular respects-ln ‘which 1t,1s alleged ‘the.
..Aau_dl,tors,were negllgent are con51derable in

: number . _‘ We have sought to borrow from the - Unlted¢'

‘-States 3 exper1ence and adapt 'the'-; procedures -

8 practised 1n the dlsp051t10n of. long and complex

Acases to our own: cond1tlons. ; If I may be forglven '

- for .-once .again’ quoting my own - words: -

-'“Ekisting '-'forms of pro'c’:edure "n-eed" to.- be

"_adapted to cater for . proceedlngs, 1nvolv1ng'.»:

the more complex commerc1al organlsatlons of-f'

_ today,- c.a_rrylng .on business -all ‘over -the. .
'-'ng’lobe-,A-'in- many different fields, utllli'ing '
'the international fa0111t1es made avallable"b
by modern: methods of communlcatlon. _ ‘Unless A
the pleadlngs, - the’ 1nterlocutory steps 'and

A_-the methods Of hearlng are modlfled so as. to

‘ellmlnate the .1nessent1al- rand the contest

. between: theff'parties restrlcted to matters '
-truly nV' issue, the . cost -and length ‘of
hearlng would make 1mp_o_ss:.ble ,trl»al_s of

proceedings such : as _' ‘the present.’



Thus we have 'endeaVoured .to refine the issues by

. successive edltlons of narratives from the

'-fopposmg -sides, . dlstllllng t:he" 'material .which .-

-'-'_comes to be agreed and. the 1ssues which’ ultimately

'jremalln ‘in contest.. Thls klnd of lltlgatlon is’ the
"'illustr'a'tioni.par' excellence of “the need.and
' ~opportunity'~ for , searching out discrete. issues tor
’trlal whlch may work to - dlSpOSe of elther, »the.
lltlgatlon as  a whole, or alternatlvely,'ler'ge
5segments of 1t," or. at’ leaet 1llum1nate for the )
'partles areas. of poss:.ble settlement ‘In my view,

.,v_.'_11t1gatlon of this kind can be " llkened to a -

theatrical. pérfo_rma’nce,where,,-_',i,t. is - incumbent on' -
the Judge; "as. s-t'a'ge manager , to s’eiect “the -
_outstandlng passages and, by means of throw1ng_
them into hlgh relief and focuS}.ng on them, e1101t, :
'the best . method of production from - the partles.
The nature of the trlal foxmat may requlre
'-adaptation “in order to  ensure an ,economlcal-
" hearing. For example,,' it Iﬁa:y be de_s'irat?'lfe for ‘the .
'o'pposing parties to-lladuc-e_ their: evidence of the
primary’ f'acts,.'_e'nabling the t’r'Lbunal'to deterﬁxine
‘those’ fecte and .thereafter, ‘elicit the oplnlon of -
-“experts baséd on what the Court has - found the -
'facts to have been .rather - than have e'pinienc"
"expressed on competlng hypothetlscal factual ba51s.
I trust that I.have made clear.that it is our.
‘-1mpre531on that the only way we can satlsfy the
legltlmate needs of the commercial- communlty for-

the. efflclent .disposal Qf -d;sputes is by adopting S

inovative approaches, super -adt?_i:e'd on- well tried
‘procedures - and by making the Judge a real .
_ partic-ipant in - the fact flndlng exerc1se.



It will not have escaped any of you that, the only
way procedures of the kind I have been describing, =
'can_ be implemented, fiS' by ‘a Judge sitting :alone.

© without- a jur'y. - We do not - have the prob-lem'
1mposed by the Seventh Amendment A jury in a
. commerc:Lal “matter ‘is- a rarlty outs1de he.

'-.-experlence of any Dractltloner currently ‘at tne

Bar. = 1In cases of fraud, or arson in. irsurance .
: .cases‘, appllcatlons are- someti'mes"” made but
'tre;ected ‘ That i.s' largely because it ’iS"'felt.
that, whilst a Jury 1s ‘highly competent to find.

‘_‘_'factual 1ssues, of the klnd I’ have referred : to, :

‘the problems assoc1ated w1th detalled cal\,ulatlons
in prov1ng loss of . proflts, for -example, would
.".'defeat the average “juror. ' o

_' It is approprlate that I should now turn to - the o
problem of arbitration S.me]_lCltE‘r as a method of
~ dispute. resolutlon - In’ many’ 1nstances, _llttle
dlfferem,e can be percelved between an - actlon in
Court and arbltratmn.- Thus - it was said by Lord
ADlplock in Bremer Vulkan Schlffbau V.. south India.
Shlppmg - Corporation Ltd 19;31 A.C. 909 : @ 9‘76.‘:_-'-'.

o "Mueh ‘reliance: was’ placed by Cb‘unsél " for
Br emner Vulkan on the similarity of what he -
called "this kmd of 'arbltratlon" "t'o~ an

ordlnary heavy action: -in' the Commerc1al
. .Court,. No doubt where heavy claims- for
: damages under a ship. bu]_ldlng contract are
- the subjeot matter ‘of. a rreference to Engllsh
: 'arbltratlon before a - legal arbltrator
: 'famlAlylar. with- the proc'edure - of " English .
R courts_,. Cand’ the parties are repre_sent_:ed in

the.. arbitrat_i',o:n_' by . English..solicitors’ ~and .

e 2



“Couhsel,_theAWay;in which the proceedings in
. the arbitration are in fact conducted except
that they'are not'held in’ publlc or in wigs
‘and gowns,_lwill* show' con31derable,

.-resemblances te the way - in- whlch an. action to:
enforce a 51m11ar clalm would: be conducted in
‘the Commercial Court. The method. of. trial
when it  comes. to the ;hearihgjhwillVfbeh*
'=substantially_the same . So,:it<iswsuggested
on behalf of Bremeeruikan,.by-agreeing to an
‘-English‘a;bitratien claﬁse the pa:ties'to the:
' contract are, in'practical_reality; doing  no
~more than to make e:choice between one trier’

of fact, the arbltrator, and another trler of_u

4:.fact the commer01al Judge, bv whom, in the’

absence_of.such clause, the case'would £fall
o be decided." ‘ '

With ‘the substitution of Auetraliah,for~Engiish,
.there is a good deal of‘truth'in'this:assessmeht
.f-bf the_sitﬁation. .Generelly speaking'érbitretion*z
;*isaregarded as having:some elear:advantages.f The
‘pafties jump the Queue of 1itigants'weiting'For'a
hearing in  the' Courts; they 'get a trlbunal of
their own choice; they avoid publicity; the

aribtrator usually has a high degree of expertlsei'-

. in -the -field  in whlch the. -dlspute falls; and
subject to the p01nt I w1ll make  a llttle later,.
they get 'flnallty. ' ' : ' '

As some of you may know, in Englard ‘an attempt‘has ;
" been made ‘to. combine which are regarded as the
best features of arb1trat19n;w1th the knowlege and
competence of the judicial ‘officers who serve in

the_ comme:ciél Court. . The AdminiStration of .




:'JustieelACt} in. 197¢ brought into eXistehCe_the,p'
N Judge arbitrator, by ,empowering ax}Judge of  the .
Commercial. Court >to ‘accept . appointment' asdfan

f.arbltrator.~ ThlS secures to the partles that

_qual ty much cherlshed by . commer01al men, prlvacy.'

wNo longer w1ll the dlspute be dragged out in open -

Court for the‘ amuszement = or satlsfact;on of

“commercial rivals." Agaln,“notWithstanding ‘that.

the ‘arbitrator is a judicial officer, he mayff.’

"utiliSe all the informality'which'is customarily.
supposed to attend an arbltral dlSpOSltlon as

opposed to a 3ud1c1a1 determlnatlon.- At the same-

'tlme,._the Judge can‘_brlngA:to. the problem. the =

'experience he. acquires as a- judicial officexr as
 well as his khowledge of the law. It has been
said that ]udlClal commerc1al arbltratlon ;s ‘a

hybrld phenomenon- drawn from the parentage of the

commerc1al Court and commer01al<arb1trat10n. "As

with all successful hybrids it emphasiies  and’
:displays the. most advantageous features of the
fseparate parent stock In New South Wales we are}
~in the. throes of redraftlng the Arbltratlon
'Act. I would be  greatly in favour of the
‘introduction ‘of the concept'aof- the Judge/
Arbitratort in. _the new Uniform"Commercial
' Arbitration Act proposed by all -the Australlan
States. ‘ L

_Two-important neﬁ.provisiqns in the bill,for‘the
ner-Act are clauses 20  and. 18(3).. .. Clause‘pZOf

provides .as follows;."

. "subject to-'SeCtioa. i8(3) .and unless.

- otherwise agreed by the parties to the . . - .

. arbitration -agreement, © any question . that



arises for . determihati@n inj_the- course of.
proceedings under that agreement be
determined according -to law". = (My-

emphasis.) -

The‘wéll-eétablishéd principléﬁatﬁthélprésentvtime
ié,‘that an arbitrator: is reqﬁired»to determine a
' dispute in accordance . wit’h"‘ appllbicab le px inc'ipl_es :
. of law in the samé“waY'as'a-Judge;> Yet clause.zo
seems to contemplate an entitlement3onfthe*partfof

"~ the subscribers to the agreement to discard this

Yequirement and permit -the dispute to be .
' determined:accoraing to sbme~qtherfstandard to be

:nominated [by"thé parties;

© Clause 18(3) is in‘somewhaﬁ Similar §¢inlalth6ugh3
:”itSﬁthrust isxhotfqpite as revolutiénaty'as-the
' proposal in".clauéé, 20, . Clause 18(2) provides
'that,fUnléssnétherwise'agreed7by-the parties to an
arbitfation agreement, an'arbitrator_or umpite in
"conduéﬁing',proééedinQS’ ﬁndef ang_arbitration
agreement ' is not bound by rulesvofzevidehce,'but.

'1may ihﬁbrm himself in relation to any matter in

such manner as he thinks fit, " The broposél_may'be-:~7z“

 said to'represent'merely-a 1egislatiﬁe'recognition
of exiéting .principle. . That atbitrators‘ are
-'ofdinarily.bound»bthhefiaws ofAevideﬁce was laid
down; in .Ehglénd nor e -théng»a century ago- ‘in.
 Attorney-General v, Davison (1825) McCl and
'¥0.160; 148  E.R. 366, and emphatically re-
faffirﬁed in>RerEnoch-and‘Zaretzky Bock & Co. 1910

1KB 327.  However in Macpherson Train & Co Limited
v. J. Milhem & Sons 1955 2 Lloyd's Rep. 59 .the
English Court of Appeal held that the umpire was

" entitled to give effect to a rule of the General:



Produce - Brokers' = Assoc1at10n off London"whlch -
._authorised__the‘ receptlon of ev1dence andpdl
_information‘""whether ,the:_same',be~ strlctly_:f

‘admissible: ;a.s»-.exiiﬁieiic e;pfor;irrlo e

V IE the Blll 1s passed 1nto law, 1t is: reasonable:,»i
to expect, that from tlme to. tlme, partles to anj‘
‘V'arbltratlon w1ll exclude,Anot only the requlrementff:'
;qthat the - strlct rules of - ev1dence be - adhered to,tb
~but’ also that the- arbltratlon be determlned _inir'

difaccordance w1th appllcable rules of 1aw. ‘Yet for - a?l'ﬁ

‘Along tlme the view was held best expressed in- the
" graphic phrase of Lord Justlce Scrutton in

Csarnikow v. Roth. schmidt & Co. 1922 2KB 478 at
1488 "There must be no Alsatia - in- England where the’
King's wrlt .does-;not_-run"' In’ other  words

'hfarbltrators applied' aS: best as they 'couldf o

.prlnc1ples' of law in. the same ’way as any Court

Even w1thout the enactment of Clause 20 of - 'hesl

_ Blll _there 'is 'a very - 1nterest1ng p0531ble changewit'

_ 1n the law heralded by the de0151on of the Engllsh:tfs-

",'Court of - Appeal in Eagle Star’ Insurance. Co.slh.

. Limited v. Yuval Insurance Co. Limited 11978 - l.t.
-Lloyds.LaW-Reports 357.  There the clause of “the .
‘treaty ‘of- re—insuranoe-_calllng .for arbltrat;onA'

included 'the"followingA provision:~ -

7"The arbltrator and umplre shall not be bound
“by the str1ct rules of law but shall settleir




_any difference referred-tofthem'aécording;tb
" an :equitable rather ‘than a strictly - legal
interpretation of = the provisions of 3thi$.

agreement".

In an earlier decision, in Orion Compania Espancla

de_Seguros;v; Belfort Maatschappij VoorAlge Mene

-Veﬁzekgringen 1962 2-Lloyds Law Rep:otsA237, Mr'»'
-Justice Megaw .heldﬂvthat'.such’ a -proﬁisi0n  was
invalid  .and unforceable . as .being Acbntréry. to
public policy._f:HOWever, infthé'Eéglé Star casé -

the Master .of the'RQlls;VLofdeenhing,4with whom
the other two membeté "of  the'_Court' agfeedj'
rejeéted this view; it is:this new approach tqo

“which clause 20 méy be giying.effeéi. For .those
Wﬁose‘interestiié in Certéinty,'the'new provisionf.

is of _nohﬁihtereSt., - For -thqse"whof‘deSire-

._flexibility,‘detérmihatioh_by gonciIiation rather =

'_than' arbitratiqn, ~the »application ‘of abstradt e

' standards ‘of fairness prevailing in the trade
‘rather than the compulsion 0of an .abstract
principle =of”.1aw, cthef provision will be of
interest. | o | o

. You will be  surpriséd no »doﬁbt, ‘that &1l the
decisiéns "I-have referfed to are of-,English
‘Courts{- Yet those decisions do.represent'thellaw
presentlY.appliéd in:Australia. ' No doubt because .
of the pre—eminent_positiOn occupied by imgiish_
arbitrators for _the last couple. of ;éenturies
Australian Courts have . been content to follow

English precedent in this field.
I have earlier mentioned that-one of thé'perceived.v

.advantageé"of_'arbitraﬁion ‘is ~finality.
- .Unfortunately, the n¢w bill fails.to_adopt one of




'_the,recent improvementSjnbde-*uj the arbitration

'dsystem;in.Englahd;d_TheﬂbilltoontinUesftofallow

for a review by”a’Court~by means:of a .stated case,

Unfdrtunatel&,v this prov131on has been ‘made. an. -

‘_-instrument’ of abuse by lawyers.» In essence,_the,7

view- whlch has been adoptedA 1n_‘Ehgland - and

'accepted»lntAmstralla, was“that;if:either-party’

'aSRs.xthef arbitrator:Ato:;statei'a ‘case ;for,4the'

opinion of the_hcourt,_-either during  the

. arbitrationhor'beforehfinal award,'the'arbitrator.‘-;'

- is bound do’ to so. as long as there 1s some p01nt,-'

'»;of law whlch can be p01nted to. Some Judges take . a
;very broad view of - the obllgatlons of- arbltratorS'h
‘dmx thls regard - Thus a 'very experlencedil

commercial Judge in England Mustill J.  in

‘Mitsubishi v. Bremer 1981 1 L1.L.R. 106 ordered an

__arbltrator to state a case- asking' the"question_7
whether there was any sufficient evidence" on which

the Board of A@peal could flnd that the. sellers
_were not'’ llable As you are no- doubt aware, thls

-Vopportunlty for . delay and abuse has been abollshedfri

’ 1_n._Ehgl_and_.' In New South Wales, ‘we attempt to
.cope with. the problem by determlnlng stated cases
fvery qulckly 1ndeed and throw1ng out any whlch are

A percelved to be no ,more “then.- dev1ces for delay

- I might n@ntion,in‘paren?hesis'thatrif'the new
. bill is passed into law, a"very interesting

question could arise' in_'51tuat10ns 'where'ﬂthe'

| parties have. avalled themselves of the opportunlty

" provided by clause 20 ‘and determlned “that - thelr
dispute "should be ~governed. by pn301ples ﬂor'

tcr1ter1a .other than the ordlnary rules of law.

May I ask rhetorlcally, ‘how a stated case 1s to be

‘determined in ' those c1rcumstances?



one'-importaht feature in which arbitrations”;in[.

,Australla may dlffer from the practlce 1n thls -

ecountry is the avallablllty of interim rellef t
“is well: accepted in Australla that the Courts have
power and - should .act in aid of the arbltrator.'
Mahy. of youl.will have heard of the recent
development in English- law known as the Mar eva
Injunction; : By such -an order, the Defendant:to'
_proceedlngs is prevenfed from olsp051ng of assetsf
_anteriorly - to Judgment in an effort to make
"himself judgment proof.: That 13 ‘to say he will |
- not be allowed to ensure that by the time judgment
is glven against him: he will have no assets. "This
recent - English development has been adopted'in_
New South Wales although not ' without substantlal'
ddlssent . In recent weeks[ one of my c0lleagues_
has held that the Court has- Jurlsdlctlon to grant
‘a Mareva Injunctlon where there were no' pending or
- intended curial proceedings, = but there  was . an .
-arbitratioﬁ'on'foot' Arbit;ators have power to
" order discovery and 1nterrogator1es similarly “to
judges. Generally speaklng, the exercise of such
“power is- antlthetlcal to the: purpose and practlce
of arbltratlon, but the - power is- CLearly there in

“case of need.  The sanctlon 1s elther to stay.ln :

'the case of a, mov1ng party or’ summary Judgnert in

case of - a Defendant.

LIt is a well settled principle of Australian law
"that Jif parties “haveA agreed to . submit .to-
arbitration .any future disputes which may arise
or any- ex1st1ng dlspute, ‘then they Should be_held'
"to -their bargaln and the machlnery of the Cour ts
can . then be invoked an indirect  means of

_-eohievihg -this object.j‘" In cases _WBere the

{a
A



contract contains .a clause of the Scott .v. A&erz
type the. obllgatlon to stay curlal proceedlngs is
'compulsory.u In: other cases there is a dlscretlonf”
'which_is almost invariably exercised 1n-favour of
a - stay. It iS~ again compulsory*" 3'cases‘-of<
“international contracte 1n wr1t1ng because the New
York - Convention has been ac_cepte.duby ,Australla_. by
the A_rbitrati'on 3 ('E"orei.gn' Awards. and Agreements)
Act, 1974. So 1ong as. the proceedlngs 1nvolve the
‘determlnatlon of a matter that in pursuance of the_'__
greement .was. capable of settlement by
arbitration, a stay is mandatory even "if' the

governlng law of " “the arbltratlon agreement is that

_of. a’ country- not ~a party to the c_onventlon, and - ,

even if under ~ the law of that country a 'stafy,"' is
- discretionary (Flakt Australia Limited v. Wilkins
& Davis Construction Co Limited 1972 NSW LR._243).

Arbitration agreement in " the Commdnweal'th -

legi‘slati'ont has the ~same - ‘meaning in the.

. convention.

-‘.Theg.'en‘.fo'r:cement of awards . 'both'{-dome’s'ti'c and
‘foreign is essentlally s:meIe ?an"application ‘is
made to- the Court for leave .+o enforce an. award_~
“in the ~same ‘manner -as- a’ Judgment and to enter.
judgment in terms of the award In relation to
some foreign awards; there is. a more s:mele method'.'
' provided for -_b.ilateral conventions and @_rders in
_Counci‘l for  the reg-iétratio'n of "awards which then
~ become enforceable in the. Same manner .as'a'
judgment. Leave to enforce an award will be glven'
unlese there  1is real ground for- doub_t.lng the _
valldlty of the 'aWard or the rights of the.

successful party ‘under it.  So far as the United-
2 ¢



- states are concerned discretion' is not a. live.
issue in: view.. of the fact that Australla “has

'-"ﬂadopted the New York _conventlon.

'Let”ﬁe'conclude thieebriefcsurvey by once - again

°“emphaSizing that we are'very‘conscioue of the fact

'V:that in order that Australla should take 1ts place .

in the Pacific region as an 1mportant centre forf
_1nternatlonal trade and flnance,.lt is 1mportant' 
not only that there be a legal frame work for ‘the
“'resolutlon,of dlsputes,,but_that the 1nst1tutlons
which apply the legal ‘rules should do so in a

"~:.manner which meets 'thefﬁlegitimete ‘needs of . the

commercial community. Wé accept that every just
debt which a credltor cannot speedlly recover, is
'-llkely to reflect a measure of discredit upon cur
system of Justlce. WeAdvour best to ensure that
 the 'situation .does not arise., | '







