SIRALFRED STEPHEN AND THE TRANSFORMATIVE POWER OF OPPORTUNITY

St Paul’s College Law Faculty Dinner, 31 August 2026

| had intended to use tonight as an opportunity to explore what | think are some
important human aspects of good lawyering on which we will all need to focus as we
grapple with the many ways in which the rapid expansion of Al is interacting with the
practice of law.

Unfortunately, just over a week ago, Sir Geoffrey Vos chose a very similar topic when he
gave his John Lehane lecture. Given John’s long association with the College, more than
a few of you were at that lecture.

| say his choice of topic was “unfortunate” because there is a very substantial overlap
between what Sir Geoffrey said with great eloquence and what | had intended to say
tonight. In fact, after listening to the Master of the Rolls pinch my topic, | looked
despondently at the notes | had prepared for tonight and quickly realised that what | had
intended to say would - at least to those of you who were there — sound a lot like what
might have been produced had | plugged his speech into a basic Al platform and
entered the prompt:

“give me a 15 to 20 minute summary of this but add a bit of scepticism and a few
funny bits.”

While | maintain it probably would have sounded okay to those of you who were hearing
it for the first time this fortnight, the fear of being accused of rampant plagiarism sent
me back to the drawing board.

As part of that (somewhat frantic) process | tried to recall what others have said when
giving this speech. With apologies to the former speakers who are here, | have to admit
that | could not remember much about what any of you had said — beyond a very clear
recollection that it was in equal parts thought-provoking and hilarious.

But that exercise did cause me to reflect on the sheer number of Paulines who, like me,
have been invited to speak at this event shortly after being appointed. In the 25 years
that | have been in the legal profession, | can think of six and there might well be others.
Looking further back through the records of just my Court, | was struck by the vastly
disproportionate number of Chief Justices and Judges who also attended the College.



Now... itis tempting to view this fact as evidence of some kind of institutional
exceptionalism on the part of the College.

Butl don’t thinkitis.

It does tell us that some capable — perhaps even a few “exceptional” — lawyers have
attended the College over the past 170 years. But | think it tells us a lot more about the
legal profession. And I’m not sure that all of it is good.

To explore this a little bit further, let’s go back to where it all began.

The Sydney Law School commenced in 1859. In November of that same year the then
Chief Justice, Sir Alfred Stephen, gave the equivalent of this speech at what —with a very
significant pinch of artistic license — | will describe as the College’s first law faculty
dinner.

To my surprise, his speech was the subject of a lengthy article written at the time in the
Sydney Morning Herald.! | pause here to note that | sincerely hope nothing | say tonight
attracts the same sort of attention.

After a lengthy and seemingly unnecessary discussion of why “wise and understanding
people” in the Gothic period chose to exchange their most importantideas against a
backdrop of bacchanalian indulgence, the reporter said the following:

“The magnificent festivity which took place in St Paul’s Collegiate School a week
since was fortunate, not only in those trifling externals, which please without
being designed to impress, but in furnishing matter for grave reflections both to
the guests assembled and to all to whom those guests might impart their
impressions. The speech of Sir Alfred Stephen, in particular, will long be
remembered by those whose good fortune it was to hear it, not only for its able
exposition of the blessings of education, but also for the indignant eloquence
with which it denounced the selfish indifference which too often denies or
grudges those blessings to the rising generation. Himself a man of high
intellectual cultivation, with a mind not merely trained and strengthened by deep
legal study and research, but refined and enlarged by an extensive and varied
acquaintance with literature, the Chief Justice has an emphatic right to be heard
on educational questions; and it is greatly to be hoped that his earnest protest
against lukewarmness on a subject so absolutely vital to this colony may be
answered by efforts worthy of the means at our disposal and the weighty
interests at stake.”

' Alfred Stephen on Education — Sydney Morning Herald (NSW: 1842-1954), Monday 7 November 1859,
page 3 - National Library of Australia — http://nla.gov.au/nla.news-article13032798.
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It went on —and on—in much the same vein. Butto summarise, Sir Alfred placed great
emphasis on what he saw as a constant:

“struggle against two mighty evils, each the parent of 100 others - misrule by the
ignorant, and the worship of money”

In relation to the latter, Sir Alfred was said to have:
“mingled something of anger with his regret”.
According to Sir Alfred, education was the answer to it all.

The article concluded with a reference to a passage of the speech which, according to
the reporter:

“struck us especially from its grave modesty. With all his professional eminence
—all his intellectual power - all his literary acquirements — Sir Alfred Stephen did
not hesitate to express regret that he had not himself had the advantages of a
university education.”

Perhaps that is why several years earlier Sir Alfred had approached the task of
establishing this College with a fervour that he himself described as “something like a
mania”.?

Now... | fear that the reporter’s somewhat gushy description of Sir Alfred’s peerless
qualities may be a very early example of fake news. Had the Internet existed back then,
allwho had basked in the eminent but modest glories of Sir Alfred’s speech might have
discovered a little bit more about our self-described maniac.

Young Alfred was born in the West Indies and educated in England. During his early
education he was apparently taught knitting as it was hoped that this would keep him
quiet.?

Following his schooling, and a short spell in the military, he entered Lincoln’s Inn and
read for the bar under his cousins Henry Stephen (later a sergeant-at-law) and Sir James
Stephen.

Alll could find written about his time practising as a barrister in London is that he spent
avery great deal of it enjoying the theatre, attending concerts, going on pleasure trips,

2 Biography: Sir Alfred Stephen — Australian Dictionary of Biography —
https://adb.anu.edu.au/biography/stephen-sir-alfred-1291, page 3.

3 Bennett, J M (2009), Sir Alfred Stephen: Third Chief Justice of New South Wales (Federation Press), page
3.
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and visiting his relations - through whom he apparently met many prominent
politicians.*

His cousin and pupil master, Sir James, evidently thought a change of scene might help
him to find some actual work. He wrote to his close friend, Lieutenant Governor Arthur,
who was at that time running the show in what we now know as Tasmania, and asked
him to find young Alfred a job.

Even then, Sir James’ recommendation was — adopting the term used in his cousin’s law
dinner speech many years later — “lukewarm”. He suggested to Arthur that young Alfred
was:®

“a pleasant, lively, talkative youth [obviously, the knitting didn’t work], who has
neither thought nor read deeply upon any subject... Generally well-informed,
though not profound in his own profession as a lawyer;... | am afraid he’s
something of a spendthrift... He is coming out to Van Diemen’s land to live by the
law.”

The friendship between Sir James and the Lieutenant Governor would seem to have
been firm as, despite his lack of profundity and an apparent dislike of books, young
Alfred stepped off the boat in Hobart as a 22-year-old and was promptly appointed as
Solicitor General. Very shortly thereafter, he was also made the Crown Solicitor.®

Young Alfred’s time in Tasmania was not all smooth sailing.

He complained bitterly about the salary he was receiving for his very important roles. To
the unhappiness of many within the colony, he chose to supplement thatincome by
also practising at the private bar. Given his cousin’s view that young Alfred tended to
live beyond his means, one can readily see why he might have thought this necessary.

Young Alfred did accumulate some wealth and was granted land in Tasmania. He took
leave and returned to England, where he paid another visit to “Cousin James”. At that
time Sir James held a senior role within the Colonial Office. Young Alfred shared with
his cousin his desire to be a “colonial Attorney General” and his fear that people might
consider him unsuitable due to his impertinence.’

4 Biography: Sir Alfred Stephen — Australian Dictionary of Biography —
https://adb.anu.edu.au/biography/stephen-sir-alfred-1291, page 1; and

Bennett, J M (2009), Sir Alfred Stephen: Third Chief Justice of New South Wales (Federation Press), page
10.

5 Biography: Sir Alfred Stephen — Australian Dictionary of Biography —
https://adb.anu.edu.au/biography/stephen-sir-alfred-1291; and Bennett, J M, Sir Alfred Stephen: Third
Chief Justice of New South Wales (Federation Press), page 8.

§ Biography: Sir Alfred Stephen — Australian Dictionary of Biography —
https://adb.anu.edu.au/biography/stephen-sir-alfred-1291.

7 lbid.
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He needn’t have feared. Stepping off the boat back in Hobart, he was immediately
appointed to that role as well. His salary was increased to reflect that fact.

By this time young Alfred was also acting as the Crown prosecutor, but he was
complaining about the burdens of that role — for which he was presumably being paid -
and the impact it was having on his “most lucrative and extensive private practice”.®

Perhaps this is where we find one source of the “regret” that Sir Alfred mingled anger
when decrying the evil of money worship during his law dinner speech many years later.

Now the concept of a Crown lawyer moonlighting at the private bar is not necessarily
problematic or without precedent. However, the way in which young Alfred “balanced”
—to use a neutral term - those two roles was in some respects unconventional.

A letter written to the editor of the Colonial Times in Hobart in 1837 describes a
situation in which young Alfred had been retained as counsel, in his private practice, by
a Mr Rowlands.®

In connection with that retainer, Mr Rowlands provided instructions to young Alfred in a
confidential letter. Young Alfred shared the contents of that confidential letter with his
“clerk” (who he had at an earlier time apparently chosen not to prosecute for some
delinquency, the details of which | could not find).

So far, sub-optimal practice but perhaps not the end of the world. But the situation
developed.

Young Alfred had a falling out with Mr Rowlands. To quote the contemporaneous
reporting, he then:

“put on his gown and wig and became acquainted with [his former client’s
instructions] as “Attorney General’, and forthwith spreading his mantle of
protection around [himself], prosecuted his own client... ex officio ... on
information he had obtained [from the accused —i.e. his former client] by means
of his confidential employment as [the accused’s] barrister”

He secured a conviction.

8 Ibid.

% Original Correspondence, to the Editor of the Colonial Times — Colonial Times (Hobart, Tas: 1828-1857),
Tuesday 21 February 1837, page 6 — National Library of Australia — http://nla.gov.au/nla.news-
article8649732.
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Those of you with even passing familiarity with the cases flowing from Victoria’s more
recent Lawyer X scandal will know that young Alfred’s actions sit a long way south of
what is, or was then, OK.™°

To cap it off, he proved the content of the confidential instructions Mr Rowlands had
provided to him, by calling his clerk to give evidence of the content of the letter, which
had been read to him ... by young Alfred himself.

Ignorance of legal professional privilege (which had been around since the Elizabethan
era)'" and a total disregard for obvious conflicts of interest were not the only aspects of
young Alfred’s practice at the Tasmanian bar which were “unconventional”.

A Judge before whom he regularly appeared criticised him for his disrespectful
behaviour, which apparently included “eating sandwiches from a basket and drinking
wine out of a flask while sitting in Court”2.

They were very different times.

Finally, there are some uncomfortable, but inescapable, truths which cannot be
papered over when reflecting on this period of young Alfred’s career.

As Solicitor General, and contrary to what would seem to have been the unambiguous
terms of the laws he was duty bound to administer, his actions manifested a view that
those laws did not extend to the protection of the First Peoples of Tasmania.’ He also
loudly and publicly encouraged actions which, on even the most generous assessment,
would now be described as appalling acts of genocide.™

A simple comparison with his immediate contemporary, John Plunkett —who has
another cameo in this story in a moment — make it impossible to pass young Alfred’s
actions off as a mere product of the times."

10 See, for example, Victorian Legal Services Board v Gobbo [2020] VSC 69; and the Royal Commission
into the Management of Police Informants (Final Report, November 2020).

" See the discussion of this history in Baker v Campbell (1983) 153 CLR 52 at 126-127. In fact, in Upjohn
Co v United States 449 US 383 (1981), it was described, at 389, as the “oldest of the privileges for
confidential information known to the common law world.”

2 Bennett, J M (2009), Sir Alfred Stephen: Third Chief Justice of New South Wales (Federation Press), page
80.

3 |bid, page 38.

14 Clements, N (2014) The Black War: Fear, Sex and Resistance in Tasmania (1% ed) (University of
Queensland Press).

5 Those interested in learning more about Plunkett are directed to the 2024 Plunkett Lecture, Unheralded
Nation-Builder: Another Dimension of John Hubert Plunkett, delivered by Bell CJ and accessible at
https://supremecourt.nsw.gov.au/documents/Publications/Speeches/2024-speeches/chief-
justice/2024_Plunkett_Lecture.pdf.
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To again borrow from his own later words, his actions make clear that Tasmania was at
that time coming a very distant second in its own “struggle against misrule by the
ignorant”.

Despite all of this, young Alfred somehow managed to move on to better and brighter
things.

He, his second wife and a large number of his 14 children travelled to Sydney. You heard
me correctly, 14 children, seven with his first wife and seven with his second.' Even
allowing for the times, to my mind this alone casts a shadow over his judgment.

On arrival in Sydney, fortune immediately struck young Alfred again and he was
appointed as a Judge of the Supreme Court of New South Wales."’

Three years later, the death of Chief Justice Dowling and the simultaneous departure of
Judge Burton for a post in Madras, left young Alfred as the only effective Judge of the
Court."®

This was shaping up to be his Stephen Bradbury moment.

But, Plunkett, a genuine progressive who was then the Attorney General, also had his
eyes on the top job. Precisely how young Alfred came to fend off that challenge is a long
story;'® although it has been noted that his cousin Sir James played no part in the
decision to appoint him as Chief Justice.?° For my part, the fact that this needed to be
said explicitly is both telling and something of a red flag.

Upon his appointment as the Court’s third Chief Justice, it came quickly to his attention
that both of his predecessors had been knights. He was very eager to draw this fact to
the attention of the powers that be and, several months later, was himself knighted.?'

So, perhaps we can add vanity to Sir Alfred’s long and growing list of vices.

All of this got me wondering how — despite his seemingly countless failings — Sir Alfred
came to sit at the apex of the legal profession in New South Wales for a very long period.

6 Biography: Sir Alfred Stephen — Australian Dictionary of Biography —
https://adb.anu.edu.au/biography/stephen-sir-alfred-1291.

7 Bennett, J M (2009), Sir Alfred Stephen: Third Chief Justice of New South Wales (Federation Press),
pages 104-110.

8 |bid, page 129.

% |bid, pages 130-133.

20 Biography: Sir Alfred Stephen — Australian Dictionary of Biography —
https://adb.anu.edu.au/biography/stephen-sir-alfred-1291.

21 Bennett, J M (2009), Sir Alfred Stephen: Third Chief Justice of New South Wales (Federation Press),
pages 135-136.
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| didn’t need to wonder about this for too long.
He was the original “nepo baby”.

Put more kindly, he had a bit of good luck and benefited from an enormous number of
opportunities that were gifted to him by others. Those opportunities mattered then as
they do now.

| recognise that | have done a bit of a job on Sir Alfred. To his credit, he took full
advantage of the opportunities that came his way. And - despite his failings — from all
reports, he did some good as Chief Justice.?

We have him to thank for substantial renovations to the King Street court buildings.
And, as | said at the outset, he also played a large role in the creation of this College.

In so far as the opportunities he was gifted are concerned, that truly was a product of
the times. It was very much how the legal profession worked during his era and that
remained the case for an uncomfortably long time thereafter.

Sir Alfred’s second wife Elenor is herself reported to have said to one of his daughters:*

“the law seems the easiest and most natural of the professions for our boys...
Papa’s position gives him the opportunity of putting his sons forward in the Law,
whereas other professions require what he has not- money.”

I think this is an interesting observation because, as | will come to in a moment, the
legal profession still lags well behind almost all other professions in terms of the extent
to which it reflects the community. Perhaps, once their purely financial barriers started
to fall, the path was left more clear for the other professions to evolve more rapidly.

But, casting our eyes back to Sir Alfred’s era for just a moment longer, Elenor was spot
on.

Two of his sons — one of whom had a truly spectacular moustache?* —were the founders
of the firm now known as Mallesons. Generations of Stephens went on to populate that
firm and hold other senior roles within the profession.

22 Those wanting a more balanced and thorough account of his life will find it in Bennett, J M (2009), Sir
Alfred Stephen: Third Chief Justice of New South Wales (Federation Press).

23 Biography: Sir Alfred Stephen - Australian Dictionary of Biography —
https://adb.anu.edu.au/biography/stephen-sir-alfred-1291.

24 Those wanting to see the moustache are directed to the Parliament of NSW website -
https://www.parliament.nsw.gov.au/members-and-electorates/members-and-ministers/members-
details?memberld=792&ref=1845.
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Another of his sons, Sir Henry Stephen?, enjoyed enormous success at the bar and was
himself a Supreme Court Judge. He retired in 1902 but was almost immediately
reappointed as Acting Chief Justice due to the absence of the then incumbent.?

His immediate replacement as a pusine Judge was Robert Pring.?’

I mention that because, as best as | have been able to gather, Pring was the first Pauline
to be appointed to the Court?® —the only other possible contender being William
Windeyer, who was one of the first graduates of the University but | have not been able
to work out definitively whether he, like a great many of his descendants, actually
attended the College.?®

In any event, coming back to Pring he read as a barrister with — you guessed it - the
Acting Chief Justice, Sir Henry Stephen®. Hopefully you are starting to see the pattern
here.

Like Sir Alfred, both Pring and Sir Henry was each the product of the wide range of
opportunities which led, ultimately, to their respective appointments. | do not say this
critically and certainly do not mean to suggest that either of them was not well qualified
for the job.

Of course, the Stephens are not the only family to have enjoyed a dynastic hold over the
legal profession in New South Wales and | probably don’t need to go on with this - but |
can’t help but add that one of Sir Alfred’s grandsons, Milner Stephen, was also
appointed to the Supreme Court.

The judicial branch of the Stephen “family business” (if | can call it that) came abruptly
to an end halfway through Milner’s summing up at the conclusion of a case.®

He is reported to have said to counsel with a wan smile:

25 Biography: Henry Douglas Stephens — Australian Dictionary of Biography -
https://adb.anu.edu.au/biography/stephens-henry-douglas-8644.

26 Appointment of Two Judges — Wagga Wagga Advertiser (NSW: 1875-1910), Thursday 19 June 1902,
page 3 — National Library of Australia — http://nla.gov.au/nla.news-article104063676.

27 Biography: Robert Darlow Pring — Australian Dictionary of Biography —
https://abd.anu.edu.au/biography/pring-robert-darlow-8118.

28 Mr Pring Appointed a Judge — Wagga Wagga Advertiser (NSW:1875-1910), Thursday 19 June 1902, page
3 —National Library of Australia — http://nla.gov.au/nla.news-article 104063669.

2 Although | have been told that William Windeyer did not attend the College.

30 Biography: Robert Darlow Pring — Australian Dictionary of Biography —
https://abd.anu.edu.au/biography/pring-robert-darlow-8118; and Mr Pring Appointed a Judge — Wagga
Wagga Advertiser (NSW:1875-1910), Thursday 19 June 1902, page 3 — National Library of Australia —
http://nla.gov.au/nla.news-article104063669.

81 Tragic Death of Judge — Collapses While Summing Up in Court — Daily News (Sydney, NSW: 1938-1940),
Saturday 29 April 1939, page 2 — National Library of Australia — http://nla.gov.au/nla.news-
article236289277.
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“l will resume my summing up in a few minutes,’ ...
He then placed both hands to his forehead.

Suddenly he slumped forward with forehead pressing against the blotting pad on
his desk.

Then he lurched backward in his chair gasping for breath.”

Whereupon he promptly dropped dead.

My research has not turned up any subsequent reports of public criticism from another
judge about the length of time it was taking Milner to finalise his summing up in that
case. Perhaps he lived in a kinder age when death rendered you immune to criticism of
that kind.

But that’s enough of the ancient history.

When | arrived in the legal profession 25 years ago, things had improved. Butthe
profession was still not even remotely representative of the community it then served.

There were significant pockets of it — the bar being one — that were still overwhelmingly
male®, almost exclusively pale and in large part hovering precariously close to their
best before date — “stale” felt a bit cheap and unkind.

The last 25 years have seen further improvement in this area. But, the legal profession
still Lags well behind most other professions in this respect and this remains a
particularly stubborn problem for the bar.*?

I think it is important that we think about why this is the case and what each of us can
do about it — because it really does matter.

To be the best institution that it can be, the legal profession must reflect the community
it exists to serve. There are many reasons for this.

If we aspire to institutional exceptionalism, we need to make sure we are attracting as
many of the best and brightest people. To do that, we must cast the net as widely as we
can.

32 The NSW Bar Association 2022-2003 Annual Report indicates that, at that time 13% of barristers were
women and 2% of Senior Counsel were women (ie. 7 people).

3% Statistics extracted from the Bar Association website, as at 31 August 2026 suggest that 29% of
barristers are women and that 16% of Senior Counsel are women. In a sign that things are moving
(belatedly) in the right direction, women have comprised the majority amongst participants in several of
the recent Bar Practice Courses conducted by the NSW Bar Association. Although | note that this is but
one area of diversity and that the Bar has made less progress in other areas.

10



That wide net also expands the range of perspectives and lived experience within the
profession. It enables the community to feel that itis truly represented by the
profession —in every sense. In atangible way, it makes clear to everyone who interacts
with the law that itis not a system run by others for others.

All this fosters trust in the legal system and, importantly, the outcomes it produces. Itis
what will keep the profession relevant.

At a time when Al is increasingly able to perform many of the tasks traditionally
performed by lawyers, these subtle human dimensions of the profession are arguably
more important now than ever before.

Sir Alfred was right about one thing. Education is certainly an important part of the
answer to this problem. Access to high quality tertiary qualifications in law has
expanded enormously in the past 50 years. That has made a huge difference.

Anyone who has attended an admission ceremony during the past couple of decades
will know that — at least at that entry level — the legal profession is now far more
reflective of our diverse society than was once the case. Thatis a great thing; but
change in the senior ranks of the profession, and particularly at the bar, has been much
slower. And these are the places it matters most.

Just like in Sir Alfred’s day, the opportunities you get can be transformative. They are
fundamental to your advancement in the profession.

| am not talking about nepotism or any other form of traditional patronage. Thankfully,
they have largely disappeared. To the limited extent they do still exist, they diminish us
all as a profession and almost always do the intended beneficiary more harm than
good.

What | really have in mind is those small - sometimes incidental — opportunities that we
all control. Who should I invite into my study group. Who should | take on as a research
assistant? Which baby barrister should | brief in a small case for a good client. Which
summer clerk should | ask to do a piece of research. Choosing tipstaves or readers.
Recommendations for a junior brief. The list is almost endless.

I won’t bore you with a selection of the many small opportunities that changed the
trajectory of my own career. But | will say that | can stillremember them and can
identify the difference they made. | am very confident that most of the practitioners
amongst you will have your own collection of equivalent memories.

We are each living proof that those little opportunities really matter.
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To some extent, | think the continuing lack of diversity in the senior ranks of the
profession persists because those little opportunities so often go to people we find easy
to relate to or share interests with. People who reflect our own sense of what
represents a ‘safe pair of hands’. People who conform to our own vision of what
academic success looks like.

Put bluntly, people who are like ourselves.

Itis important we recognise this and also acknowledge that this favourable distribution
of opportunities is the invisible thumb on the scales that has operated to the benefit of
each of us.

Itis a largely unconscious thing but, unless we pause to think about it, it will keep
happening. And | do think thatis a problem.

In saying this, | don’t mean to suggest that the way in which these decisions are being
made cannot be justified on the ‘merits’. But we need to really interrogate what we
mean by “the merits” and must also be alive to the simple fact that it is far easier to
describe past opportunities in a CV than it is to convey any real sense of one’s inherent
ability.

When confronted with a pile of applications for, say, the readers room in your chambers
—each of which is accompanied by an exceptional academic transcript —it’s the
representation of those opportunities we tend to look at. For that reason, the benefits
of opportunity are also often cumulative. The more opportunities you have had, the
more likely it is you will be offered the next one.

The fawning report of Sir Alfred’s first law dinner speech included the observation that:3*

“The speaker at a public dinner, who can carry his audience with him upon some
high and stirring theme, addresses himself not only to hearts expanded, but to
minds disengaged and unburdened memories, and will find a reporter in every
hearer.”

Any reporter who walked away from tonight and described anything | have said as “high
and stirring” would also be disseminating fake news.

But, if you do take one thing away from tonight itis that each of us is a repository of
power to distribute opportunity.

34 Alfred Stephen on Education — Sydney Morning Herald (NSW: 1842-1954), Monday 7 November 1859,
page 3 - National Library of Australia — http://nla.gov.au/nla.news-article13032798.
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We should always take the time to reflect on how important those little opportunities
can be and do our best to use the power we have to distribute them wisely and with an
eye to the betterment of the profession.

| otherwise thank each of you “wise and understanding people” for letting me interrupt
your bacchanalian indulgence with a few ideas.

ECM
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