THE HON. KENNETH (KEN) ROBERT HANDLEY AO C StJ
KC

IN MEMORIAM

St James’s Church, King St, Sydney
19 August 2026

The Hon. Andrew Bell AC
Chief Justice of New South Wales

It is a signal honour to have been asked to speak today of the
late Honourable Kenneth Robert Handley, Officer of the Order of
Australia, Commander of the Most Venerable Order of Saint
John of Jerusalem, Kings Counsel, Honorary Bencher of
Lincoln’s Inn, former Chancellor of the Anglican Diocese of
Sydney: an outstanding lawyer, judge, scholar and citizen of this
State and country, as well as a proud father of four boys,

grandfather of 8 and loving husband of his own Lady Di.

To his immediate family, whom | have known for over 45 years, |
extend my deepest sympathy. Ken was a revered and deeply
principled man whose sense of public duty and dedication was
of the highest order and extended well beyond his beloved

vocation as a lawyer.



| met Ken and Di through their eldest son David, when we both
presented for confirmation at St Clement’s Anglican Church in
Mosman in the late 1970s. It would emerge that one of our
principal motivations in attending the fellowship group was to
meet girls although that was definitely not Ken'’s principal wish or

aim!

He had, by that time, been a silk for seven years, having been
appointed in early 1973 at the same time as those other two
great lawyers, Andrew Rogers and John Lockhart. He had gone
to the Bar in February 1960, reading with the then Mr LW Street.
He rapidly became known for his encyclopaedic knowledge of
the law (including, famously, the Indian Appeals) and
phenomenal powers of recall of the facts of cases and the
precise legal proposition for which they stood. He had a practice
and reputation at the NSW Bar rivalled by very few and those
very few, all of the highest calibre including AM Gleeson, MH
McHugh, MH Byers, RP Meagher, TEF Hughes and RV Gyles.

He appeared in no fewer than 132 matters in the High Court
between 1961 and 1990 as well as in innumerable special leave
applications. He also appeared in 13 full appeals to the Privy
Council, including one from his beloved Fiji where he had spent
the early years of his life. The roll-call of just some of these cases
will be immediately recognisable to the lawyers here present:
MLC v Evatt (1968) 122 CLR 556, [1971] AC 793 where he
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appeared unled while still junior counsel in both the High Court
and Privy Council, Felton v Mulligan (1971) 124 CLR 367; Caltex
Oil (Australia) Pty Ltd v Dredge "Willemstad" (1976) 136 CLR
529, Sankey v Whitlam (1978) 142 CLR 1; Moorgate Tobacco
Co Ltd v Philip Morris Ltd (1980) 145 CLR 457, Clyne v Deputy
Federal Commissioner of Taxation [1981] HCA 40; (1981) 150
CLR 1; Codelfa v State Rail Authority (1982) 149 CLR 337,
Livesey v NSW Bar Association (1983) 151 CLR 288; Gosford
Meats Pty Ltd v New South Wales (1985) 155 CLR 368; National
Commercial Banking Corporation of Australia Ltd v Batty (1986)
160 CLR 251; Breavington v Godleman (1988) 169 CLR 41;
Stern v McArthur (1988) 165 CLR 489; Hamilton v Oades (1989)
166 CLR 486; Attorney-General (NSW) v Quin (1990) 170 CLR
1 and Northside Developments Pty Ltd v Registrar General
(1990) 170 CLR 146. to take just a sample. His range was wide,
extending beyond equity, property and trusts to personal injury,
taxation, company law, valuation, constitutional law, intellectual
property, industrial law, private international law and workers

compensation.

His legal skills were not only those of an advocate. In the mid-
1970s, he was appointed as Chairman of the Presbyterian
Property Commission (the so-called Handley Commission) to
oversee the division of property in all six states and two mainland

territories between established Methodist, Congregational and



Presbyterian churches which came together to form the Uniting
Church of Australia and the “Continuing Presbyterian Church of
Australia”. This was a task of great complexity, running over a
period of two years. It was as a result of this work that Ken
became the third respondent in Attorney-General (NSW) v Grant
("Presbyterian Church case") [1976] HCA 38; (1976) 135 CLR
587.

At that time | first met Ken, the family lived at 1 Honda Road,
Neutral Bay. There he maintained a study which itself famously
became the subject matter of another High Court decision:
Handley v Federal Commissioner of Taxation (1981) 148 CLR
182; [1981] HCA 16. In Sir Ninian Stephen’s words, the room in
question, in respect of which Ken sought income tax relief
through a fractional deduction for his mortgage, was “regularly
used by him as a study for some twenty hours a week for about
forty-five weeks a year.” What Sir Ninian didn’t know, or if he
did know, did not consider relevant, was that Ken’s Phillip Street
Chambers were used for at least another 60 hours a week. He
was the most prodigiously hard working counsel, so much so that
the Attorney General said of him, when being sworn in as a judge
in January 1990 that, although feared by his opponents,
appearing against him may have been a softer option than
appearing with him with “many a junior finding the pace to be too

heavy going at 2 o’clock in the morning”. His readers were no



slouches: they included David Bennett, Garry Downes, Brian
Rayment, and Patricia Moore (formerly Voss). She was only the
26" woman admitted to the NSW Bar and that Ken took her on
as a reader was an index of the man in the context of the early
1970s at the then very conservative New South Wales Bar. In
an oral history for the Bar Association, he spoke very highly of

her ability.

John Sackar, another frequent junior, complained that Handley’s
idea of a drink after a hard fought case was “more endless pots
of darjeerling”. While he may have been perhaps unusually
abstemious, even ascetic in his habits and tastes, he taught a
generation of advocates the powers of application and self-
discipline, hard work and fastidious attention to detail. His
professional pace was demanding and his appetite for work
voracious and yet, within this period of 17 years as a silk, time
was found for many other activities which gave him the
opportunity he craved to give back and contribute to the places,
institutions and causes to which he felt so indebted: the Bar, Fiji,

Cranbrook School and the Anglican Church.

Some 52 years ago, one of his client’s, South Pacific Foods Pty
Ltd, successfully petitioned Acting Chief Justice Tuivaga to
permit his appearance in a commercial matter in the High Court
of Fiji. The petition was vigorously opposed by the Fijian Law

Society. You can read about it in the case of In re Handley
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reported at [1974] Fijian Law Reports 58. My review of those law
reports suggests that the Fijian Commissioner for Inland
Revenue would have done well to oppose his many subsequent
appearances (and victories) against that statutory officer over

the subsequent years.

Ken was to return to Fiji as a part-time judge of the Fiji Court of
Appeal between 1996-2003 and then of the Supreme Court of
Fiji until 2009 when dismissed by the military government. He
had sat on Chaudhry v Qarase [2002] FJCA 1 in which the Court
of Appeal held, in circumstances of high tension and unrest in
that usually peaceful set of islands, that the Prime Minister had
breached his constitutional duty in relation to minority party
representation in Cabinet. One can hear Ken think and talk in

the following extract from the decision:

The Constitution must be applied to current events and
personalities, but is unaffected by them. The meaning of the
Constitution in general ... does not vary depending on the
opinions or personalities of the politicians of the day. The
duties imposed and the rights conferred ... are the same
whoever happens to be the Prime Minister or the leader of
a party .... it would make no difference if their roles were
reversed, or if different parties or personalities were

involved. The Constitution speaks and applies



impersonally. The Court has no authority to bend or amend
the text.

This is the language of a quintessential lawyer’s lawyer, imbued
with moral courage, closely tethered to the rule of law and
fiercely committed to the independence of the judiciary. He loved
and took great pride in his work in the Pacific which extended
beyond Fiji to concurrent terms on the Courts of Appeal of Tonga
and Kiribati between 2012 and 2018 and 2019 respectively.

One should not underestimate the contribution to the rule of law
and democracy in those Pacific nations that is made by
Australian and New Zealand judges such as Ken Handley. For
him, that service extended for over 20 years in which he
participated in 22 decisions of the Fijian Court of Appeal, 76 of
the Supreme Court of Fiji, 76 on the Tongan Court of Appeal and
67 on the Court of Appeal of Kiribati.

But it was on the Supreme Court of New South Wales that Ken’s
legal knowledge and powers of analysis found their greatest
outlet. Appointed directly to the Court of Appeal from the New
South Wales Bar whose Association he had served as President
between 1987-89, overlapping with his Presidency of the
Australian Bar Association between 1988-1989, the prodigious
energy he had displayed as an advocate remained on full

display. He would sit on the Court of Appeal for some 22 years,



in that time delivering over 1500 decisions, a corpus of work
described by Jim Spigelman as “without exception of the highest
order, succinct, to the point and expressed in clear elegant

prose.”

It was stimulating to appear before him as counsel. He was
incisive and precise in his questioning but always courteous in
his demeanour. Such was his work ethic that special legislation
was passed to allow him to return to the Court following his first
retirement in 2007. That gave him a further two years on top of
his three as an acting judge and the legislation became

affectionately known as “the Handley amendment”.

Just as during his time at the Bar, his judicial years were not
solely devoted to the work of the Court. They overlapped with
the completion of his 23 year term as Chancellor of the Anglican
Diocese of Sydney and 24 year term as a member of the
appellate Tribunal of the Anglican Church, his Presidency for a
decade of Cranbrook School between 1999-2009, having joined
its Council as early as 1976, his Presidency for over a decade of
the NSW chapter of St John Ambulance between 2006-2017,
and his six years between 2012-2018 as a Fellow of St John’s
College at the University of Sydney. ¥ He was an avowed
Anglophile and was a foundation member of the Anglo-
Australasian Lawyers Society and also closely involved with

Australians for Constitutional Monarchy.
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And as if all this were not enough, in these years, he commenced
and carried through a project which was and remains of
immense value to the legal profession in both Australia and
England and, indeed, throughout the Commonwealth. | refer, of
course, to his trilogy of texts: Estoppel by Conduct and Election
(two editions); the third, fourth and fifth editions of Spencer
Bower Turner & Handley on Res Judicata and the fourth and fifth
editions of Spencer Bower Turner & Handley on Actionable
Misrepresentation, some of these written during visiting
fellowships at Wolson College Cambridge and at the Inns of
Court. He was modest about these achievements, his view
being that “senior lawyers build up a lot of intellectual capital, but
it becomes a wasting asset. Scholarly articles and books can
capture this intellectual capital, preserve it and pass it on.” That
is what he set out to do and achieved in his typical systematic

way.

Of the first of these texts, one reviewer wrote, surely correctly,
that “[h]is knowledge of the law of estoppel must be as extensive
as anyone in the common law world.” If one needed confirmation
of this, the Law Quarterly Review, the leading and most
respected law journal in the common law world, published no
fewer than five of his articles and seventeen of his case notes.
These are no mere summaries of cases but deeply analytical,

extended critical essays on leading appellate decisions. The



latest was published as recently as 2022 and the Supreme Court
of the United Kingdom cited his work only last month." It was
fitting that the University of Sydney conferred on him a Doctor of
Laws (honoris causa) in 2007 although | would venture the view
that the body and quality of his work would also have merited the

award in a non-honorary capacity.

When one remembers that Ken had already been honoured for
his extensive contribution to the community by his appointment
as an Officer of the Order of Australia in 1990 for his services to
law and religion, immediately prior to taking up his judicial
position, his continuing, extensive and diverse contributions over
the next 30 years warranted further public recognition. | warmly

acknowledge and publicly recognise that contribution today.

Ken undoubtedly had his eccentricities; they included walking up
the 12 flights of stairs in the Law Courts building, initially to shore
up his fitness for two treks of the Himalayas in 1987 and 1989
with his sons. He also once told me that having regular very cold
showers was a great way to keep your weight down. Why he
would be giving me advice as to how to keep weight down | never
knew but, if it was advice he was giving (as opposed to passing
judgment), it was advice | never took! He was, however, always

very generous and encouraging to me as | embarked on life as

' Skatteforvaltningen (The Danish Customs and Tax Administration) (Appellant) v MCML Ltd (previously
known as ED&F Man Capital Markets Ltd) [2026] UKSC 19.
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a lawyer. Those acts of generosity and encouragement included
giving me his prized collections of the Law Quarterly Review and
the International and Comparative Law Quarterly Review not

long after | had come to the Bar.

We continued our engagement through his and Di’s hospitality at
Whale Beach over the decades and through his (I suspect self-
appointed) position as honorary legal adviser to Sculpture by the
Sea for many years (although | must say | did not always take
his advice, especially when he proposed starting proceedings!)
He was hugely proud of David’s foundational and continuing role
in what has now become a great Sydney institution just as he
was proud of Duncan, John and Mark’s careers and

achievements and those of their children.

Many in this congregation were present at Ken’s swearing out
ceremony almost 20 years ago when, ever wearing his faith on

his sleeve, he said:

“As | stand on the verge of seventy two | continue to look
forwards and upwards, and when age finally wearies me
and the years finally condemn | will still look forwards and
upwards. In the words of the old hymn, | nightly pitch my

moving tent a day’s march nearer home.”

He then said simply and modestly “thank you for coming and for

your presence.”
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Ken Handley’s life was one of continuing and unstinting service
to his community, to institutions in which he believed, all in the

public interest and for the greater good. He deserves our thanks.

Rest was not something that came naturally to him in this
remarkably rich and full life. Now, in death, may Ken at last rest
in peace, a loving husband, father and grandfather, a great

lawyer and a great Australian.

*kkkkkkkkkkkkkkkkkkkkkkk
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Portrait by Robert Hannaford AM 2004. The original hangs at
Cranbrook School. A miniature hangs in the Supreme Court

Gallery outside the Banco Court.
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