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1 Daniel Reynolds practices from Eleven Wentworth or simply the 

Eleventh Floor (as though there were no other buildings in Sydney 

that had eleven or more floors, such is the Floor’s collective self-

esteem!)  

2 Daniel also goes by the diminutive name “Dan”, but he must be 

careful using that name in this building so as not to be confused with 

Dan “the man from Montana”, our court crier who some of you may 

know rather enjoys a captive audience.  But, to anticipate my critics, 

I suppose he is not exactly Robinson Crusoe in that regard!  

3 Eleven Wentworth is my old floor, although I did not overlap with 

Dan Reynolds, having already gone to the Bench before he 

commenced at the Bar.  When I was on Eleven, however, the Floor 

was not entirely unlike the Supreme Court in that we had equity 

lawyers and common lawyers although many of the older 

practitioners were generalists who grew up in the pre-specialisation 

era of practice. 
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4 The common lawyers included the likes of Cliff Hoeben, Jim Poulos, 

John Maconachie and Ian Harrison although Harro sat on both sides 

of the fence which is why he walks with a slight limp. 

5 These common law counsel dealt heavily in facts, reconstruction of 

accident scenes, questions of factual causation, malingering 

plaintiffs, journey claims, arson and fraud and so on.  It was before 

statutes had fully taken over, turning personal injury and motor 

accident practitioners into administrative lawyers. 

6 In those common law and workers’ comp cases, facts would often 

be fought over before lunch and, the facts having by then emerged, 

the cases would be settled just in time for first course! 

7 Apart from the common lawyers and equity whisperers, there was a 

third and emerging group on the Eleventh Floor in my early days:  

the public lawyers.  On our floor, they included people like Gageler, 

Griffiths, Allars, Kirk and Free and on other floors, the likes of Alan 

Robertson, Geoffrey Flick, Neil Williams and Stephen Lloyd. 

8 The common lawyers loved to tease the public lawyers about 

facts.  If Stephen Gageler, for example, had sustained some 

taekwondo injury, Poulos would ask him if he had bumped into a 

fact.  The public lawyers didn't seem to deal with them very much at 

all.  They (the facts) tended to all get agreed and squabbling over 

them was regarded as a tad distasteful.  They were rarely fought 

over and decision makers virtually never exposed themselves to 

cross examination, relying on statements of reasons which seemed 

often to have been prepared some time after the decision had 

actually been made.  The public lawyers would also get very excited 
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about jurisdictional facts.  They would even have conferences about 

them (which I am told by Justice Kirk were particularly riveting, 

especially when he was participating). 

9 And constitutional lawyers were another breed again with their 

penchant for the stated case.  It is no exaggeration to say that one 

of the reasons the state of the law in relation to s 92 of the 

Constitution was such a mess for so long was the failure to 

recognise that inquiries into protectionist and discriminatory burdens 

on interstate trade and commerce were quintessentially factual, and 

attempts to employ elaborate verbal formulae to answer questions 

posed in relation to dried fruit marketing schemes or inter-state 

transport freight levies in a largely evidentiary vacuum were deeply 

flawed.  Justice Kenny once described the formula ultimately 

enunciated in Cole v Whitfield (1988) 165 CLR 360; [1988] HCA 18 

as creating a “distinctly fact-orientated standard”: S Kenny, 

“Constitutional Fact Ascertainment” (1990) 1 Public Law Review 

134 at 161-162. 

10 Distaste for ascertainment of the facts sometimes started right from 

the top.  Dan quotes Sir Owen Dixon in Commonwealth Freighters 

Pty Ltd v Sneddon (1959) 102 CLR 280 at 292; [1959] HCA 11 who 

famously said: 

“Highly inconvenient as it may be, it is true of some legislative 
powers … that the validity of the exercise of the power must 
sometimes depend on facts, facts which somehow must be 
ascertained by the court responsible for deciding the validity 
of the law.” 
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 One might be tempted to respond “the poor darlings!” but that might 

be regarded as disrespectful, so I won’t say it!  But Sir Owen was 

not alone.  In Chapter 9 of Dan’s book, Lord Chief Justice Holt is 

quoted in 1694 saying that “all causes generally consist more of 

matters of fact, than of law, and it is beneath the dignity of their 

Lordships, to be troubled with matters of fact”: R v Earl of Banbury 

(1694) Skinner 517 at 523; 90 ER 231 at 235. 

11 In one of my very first cases at the Bar, I was briefed to appear with 

the late, great Roger Gyles QC.  Being a diligent but perhaps 

somewhat unworldly swot, I identified six separate legal ways we 

could frame our argument and proudly presented them to him.  He 

said “that’s all very well, son, but what are the facts?”  This was an 

excellent early lesson and one I never forgot.  As it turned out, they 

were extremely favourable to us and we had a satisfying victory.  But 

Roger’s observation was consistent with the premise to Dan 

Reynolds’s terrific new work which I take great pleasure in launching 

tonight, namely that the vast majority of cases turn on the facts and 

factual questions. 

12 The longer I stayed at the Bar, the more I came to enjoy fights at 

first instance about the facts.  The forensic inquiries, reading and 

understanding the documents (rather than having them summarised 

for you by a bot) and cross-examining to test people’s competing 

and often contestable accounts of the facts, frequently against the 

background of those documents, are central to effective advocacy, 

courtcraft, written and oral submissions and, ultimately, judgment 

writing.   
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13 I once had a 100-day case against Tony Bannon SC which was all 

about the facts and involved a cast of witnesses, many of whom 

attracted the sobriquet “colourful characters”.  Most of the facts or 

alleged facts were interesting and some intriguing but those that 

were particularly boring and technical were sent off to a referee 

quantity surveyor to determine (and to save some hearing time).  

The reference took 3 days over the vacation resulting in a report 

favourable to my side.  Tony Bannon (who had left the reference to 

a junior) then spent five days trying to convince Rex Smart not to 

adopt the report!  This was the case in relation to which Ian Pike 

described my battles with Bannon as like watching two bald men 

fighting over a comb.  

14 But I digress although not really, because many of these stories 

illustrate not only the importance of facts and fact finding but the 

range of issues that arise, and this book deals with them all including 

constitutional and jurisdictional facts and fact finding by 

administrative decision makers. 

15 When I was told that Dan was writing a book about fact finding, I am 

alleged (by Perry Herzfeld SC, no less) to have said “who would 

write a book about fact finding?  What is there to say?”  Quite a lot, 

as it turns out (some 250 pages) and, if and to the extent, which I do 

not recall, I expressed initial scepticism, I am prepared to eat humble 

pie (which, as is well known, is not the only kind of pie I am prepared 

to eat!) 
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16 Perhaps paradoxically, there is a surprisingly large amount of law 

about fact-finding!  Dan Reynolds has organised it all for our mutual 

benefit in the book, prosaically entitled “The Law of Fact Finding”.   

17 I suspect Dan might be a little like my esteemed colleague Justice 

Leeming who, every time he gets asked to host the Court of Appeal 

book club, thinks he needs to write a new book.  By my calculation, 

this is Dan's fourth book!  It is a very good and useful one.  He shares 

with Justice Leeming an ability to write with great clarity and, on a 

subject of immense practical importance, this will be invaluable for 

what should be a very large audience of consumers.   

18 Its intended audience (and I quote from the Preface) is “anyone 

involved in litigation, most obviously lawyers and judges, as well as 

(somewhat more aspirationally) those with an academic or 

recreational interest in the area” (my emphasis).  I am struggling to 

identify who might fall into the latter category, but my strong advice 

to them is to get a life!  Nonetheless, I admire Dan’s optimism and 

imagination! 

19 What is particularly useful about the book is that it brings together a 

great deal of material that may not readily be found in a single 

location.  As Dan says in the Preface, “there is always utility in a 

convenient and up-to-date collection of principles relevant to any 

aspect of legal practice”.  I entirely agree with that but would add 

that when the book collects a series of topics that have not 

previously been dealt with in a single location but only disparately, 

or not at all, it is particularly valuable.   
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20 So, what does the book contain?  In saying that the first place to 

look is the Table of Contents, I am neither being literal nor frivolous 

nor facetious.  The Table of Contents is actually very detailed and, 

as such, very useful in gleaning an idea of the range of this work.  

And that range is wide, including chapters on the onus of proof and 

standards of proof — including in relation to the role of circumstantial 

evidence — as well as chapters on fact finding in criminal 

proceedings and by administrative decision makers, constitutional 

facts and counterfactuals. 

21 While aspects of the book’s content may be found in books on the 

law of evidence, practice and procedure, constitutional law and 

administrative law (and in some cases, nowhere in particular at all), 

the author claims, to the best of his knowledge, that “there has never 

before now been a book dedicated to the law of fact finding”. That 

bold claim leaves itself vulnerable to a contrary finding of fact!  

22 One of my researchers undertook a brief fact-checking process on 

my behalf.   It will come as some relief to the author that the closest 

he got was Isaac Asimov’s Book of Facts which “contains 3,000 of 

the most interesting, entertaining, fascinating, unbelievable, unusual 

and fantastic facts” however none of them appear to be about the 

law or lawyers, still less the law of fact finding!  As such, Dan’s work 

can make a valid claim to originality. 

23 Chief Justice Gageler makes a similar point to that which I have just 

made, but more elegantly of course, in his Foreword to the book.  

He writes: 
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“The articulation of those principles and rules is to be found 
mainly in statements made by judges adjectivally to the 
determination of substantive rights. Not readily being 
characterised either as rules of evidence or as rules of 
procedure, rarely have those articulated principles and rules 
been the subject of discrete analysis. Lacking until now has 
been any systematic account of them.” 

24 Think of really important cases for a trial lawyer to know such as 

Watson v Foxman (1995) 49 NSWLR 315, Commercial Union 

Assurance Co of Australia Ltd v Ferrcom Pty Ltd (1991) 22 NSWLR 

389, Rosenberg v Percival (2001) 205 CLR 434; [2001] HCA 18 and 

Armory v Delamirie (1722) 1 Strange 505; 93 ER 664. All of these 

cases and their associated principles are dealt with in this book but 

are unlikely to be taught at law school, or at best, only en passant.  

This is one of the reasons I am going to add this text to the list of 

books I tell Bar readers they should buy and know like the back of 

their hand before embarking on practice, the other two being Mark 

Leeming’s book on jurisdiction, Authority to Decide and Perry 

Herzfeld and Tom Prince’s Interpretation. 

25 This book is important not only as a practical handbook for 

practitioners and judges but also serves as a timely reminder of the 

role played by courts as authoritative fact-finding institutions during 

an era in which, in some quarters at least, trust in the rulings of the 

courts is diminishing and the more general phenomenon of “truth 

decay” is on the rise. That pursuit of truth is, of course, not absolute; 

it is delicately balanced against other important values including 

procedural fairness, exclusionary rules of evidence and a range of 

privileges. Some of these basic philosophical issues are considered 

early in the text, including an interesting historical diversion into 
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earlier, more brutal ways of resolving factual disputes, namely “trial 

by battle”.   

26 One chapter which is particularly illuminating but which also 

illustrates my point about the book’s utility is Chapter 7 on the 

subject of counterfactuals, which is especially relevant of course 

both to issues of causation and the assessment of damages.  Here 

one encounters the paradox of courts needing to make quasi-factual 

inquiries into and about things that never happened.  And, once 

again, this important topic is one that I suspect receives little if any 

attention in the law school syllabus.  The short, well-referenced 

discussion in Chapter 7 will be of significant value to practitioners 

and judges. 

27 Once factual fights are resolved, the legal result in most cases 

should more or less follow.  But factual fights often continue on 

appeal and we now insist on counsel identifying with precision what 

factual findings are challenged and what alternative findings are 

contended for.  I am sure that this audience would agree that that is 

a perfectly reasonable requirement.   

28 The work deals with facts on appeal in Chapter 9 and brings out the 

point, frequently overlooked by far too many barristers, that 

appellate review of the facts is not an undifferentiated exercise.  It 

can turn on a range of matters that are identified including the nature 

of the appeal and the scope for the appellate review of fact finding, 

the identity of the fact finder (including in a criminal context where it 

may be necessary to identify the facts which must necessarily have 

been found by that otherwise inscrutable tribunal of fact, namely the 
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jury), and the impact of impressions of demeanour and the 

advantages of a primary judge in fact finding. 

29 Consideration of appellate review of findings of fact also brings in 

the important body of law relating to the drawing of inferences, 

although this is also, obviously, very important for judges at first 

instance.  The principles relating to the drawing of inferences are 

dealt with in Chapter 3 of the text, entitled “General principles of fact 

finding”, which deals with a range of topics including the extent of a 

judge’s duty to find facts, the differences between inference and 

speculation, and the role of judicial notice, admissions, agreed facts 

and estoppels in fact finding.  The same chapter also deals with 

principles concerning the facilitation of proof, contractual terms 

affecting fact finding and the role of presumptions.   

30 Although noting in Chapter 6 that the importance of presumptions 

has diminished over time, they remain in my view of sufficient 

relevance to warrant their own chapter, which is given and where 

four different types of presumption are identified, namely conclusive 

presumptions, persuasive presumptions, evidential presumptions 

and provisional presumptions, with examples of each being given 

and explained, together with ancillary topics such as rebuttal of 

presumptions and the standard of proof required to do so, together 

with the status (or lack thereof) of a rebutted presumption. 

31 For retired judges, and those about to retire, the final chapter may 

be the most useful of all.  It explains the differences between 

arbitration, expert determinations and acting as a referee and as an 

assessor.  There are in fact differences (sometimes subtle and not 
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always appreciated) between these roles including in relation to fact 

finding.  The text does not, however, address the  difference in fee 

structures between these alternative modes of fact finding!  More 

seriously, this chapter is yet another illustration of the practical 

benefit of the text in dealing, in a clear and readily digestible form, 

with alternative fact finding procedures, and in a way that is not 

readily found elsewhere. 

32 I congratulate Dan and his publisher on this excellent contribution to 

our shelves (or, in the case of some, notional shelves).  Books 

written by practitioners such as The Law of Fact Finding have 

immense value for the profession; they are often a labour of love but 

are also very generous insofar as they share with the profession, for 

a modest price, the gathered knowledge and analysis of practical 

but vitally important issues and principles with which every litigator 

and potential litigator should be familiar.   

33 Now it is time to eat and drink some of Dan’s royalties!  But do not 

leave before contributing to them!  Consider this book well and truly 

launched! 

 

********** 


