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1 Acting Chief Justice Perram — and, if | may say so, “Chief Justice Perram” just
trips off the tongue so nicely — colleagues, friends, ladies and gentlemen and,

of course, our distinguished authors.

2 | have not stood at the lectern in this Courtroom for some years although it was
here that Steven Rares and | prosecuted an appeal from Justice Hely’s decision
in Braverus Maritime,! the famous case where our client, a massive Cape class
bulk carrier, “t-boned” the wharf at Port Kembla. Our defence — in short, “that

it was the wharf’s fault” — did not avail us!

3 It was always great fun appearing with Steven — | put on my seatbelt and he

put on his shin pads!

4 It was also a thrill and great pleasure to have been asked by Steven and Quintin
to launch this book but if the authors thought for one moment that | am in any
way estopped from using my usual “book launch” jokes, they will be sorely

disappointed. Indeed, | only accepted their invitation on the conventional basis

" Braverus Maritime Inc v Port Kembla Coal Terminal Ltd (2005) 148 FCR 68; [2005] FCAFC 256.



that | could do so. It remains to be seen whether that will be to my detriment or

theirs or indeed yours, and to the extent, of course, that detriment is required.

5 The launching of a book is invariably an occasion of great joy but that joy is
always enhanced by significant sales on the occasion of the launch. In this
context | recommend to the authors that they emulate the approach recently
followed by the Hon Michael Kirby AC CMG at the launch in the Banco Court
of a small collection of his speeches and lectures,? namely to set yourself up
physically after the launch between the courtroom and the lifts and to let no one

(and I mean no one) pass until they have purchased a copy or two!

6 Like Michael Kirby, Steven Rares spent his barristerial life on the 12%" floor,
Wentworth Chambers which is a set of chambers best known for being the floor

immediately above Eleven Wentworth.

7 Quintin, on the other hand, is a member of 7" Floor, the Floor once occupied
by the great David Jackson AM QC. It was David who launched my own book
on Forum Shopping.® Before doing so, he asked me “who is the other person
interested in anti-suit injunctions?”. | assume from the large number of
members of the 7t Floor present here this evening that Quintin is extremely
popular with his fellow Floor members and/or that this launch has somehow
been accredited for CPD purposes. Q is a very good young barrister and, in
the finest traditions of the New South Wales Bar, acted pro bono in an important
sexual harassment case in the Court of Appeal against Sydney Water in which

he performed extremely well and met with success for his client.

8 Now you will all be pleased to know that | have given deep thought to how |
should refer to and differentiate the two authors of the text in the course of this

speech. | did think of Rares Major and Rares Minor. That would have been

2 Paul Vout KC (ed), Law, Justice and Other Challenges: Selected Speeches and Papers of Michael
Kirby (Federation Press, 2026).

3 Andrew S Bell, Forum Shopping and Venue in Transnational Litigation (Oxford University Press,
2003).

4 Vitality Works Australia Pty Ltd v Yelda (No 2) [2021] NSWCA 147; (2021) 307 IR 443.



okay but for the fact that the Royal Commissioner has taken to calling me Bell
Minor of late and it has been eating away at my fragile self-esteem. Then it
occurred to me that | could refer to them as the Father and the Son but
questions may arise as to the identity of the Holy Ghost. There were a number
of possible candidates ... again, Michael Kirby came to mind although | see that
Michael Black — another candidate and senior counsel in Legione v Hately and
Verwayen - is in the audience. Then | thought of simply referring to the authors
as S and Q but, upon googling that combination of letters, | learned that they

stand for Slow and Quick ... the two modes on Sony cameras.

9 But then the penny dropped: | could refer to Steven as Magna and Quintin as
Carta! | searched in vain for a reference in the text and index of the book to
that great document to which Steven was umbilically attached for so many
years, but my searches bore no fruit. There are, however, at least four
references in the index to fraud which Steven, as some of you will remember,

was wont to see in many cases during his time at the Bar.

10 It is a lovely thing that Steven and Quintin have come together to write this
excellent book. My favourite instance of a law text being co-authored by
relatives is Food Law in Australia by Maurice W and Randall J Gerkens

published in 1985 but still a classic.?

11 But now, to the book at hand, at last and not before time (I hear you say). Its
full title tells us much: “The Law of Estoppel in Australia: Principles, Case Notes
and Precedents”. It focuses on the law in Australia. This does not mean that it
ignores English and other common law decisions. It does not but it does
recognise that we have a mature body of Australian law which is distinct from
that of England and Wales, and that it is to Australian authority that we must
look and be guided. The Law of Estoppel in Australia sets out the principles in
relation to each separately identified species of estoppel with great clarity; it
digests the leading cases on the eight varieties of estoppel with which it

principally deals; and it also provides valuable pleading precedents. Thus we

5 Maurice W Gerkens and Randall J Gerkens, Food Law in Australia (Law Book Company, 1985).



know from its full title that it aims to be a particularly practical legal text. It

succeeds exceedingly well in its aim.

12 As Chief Justice Gageler observes in the Foreword, “Estoppel’ is a word of

wide legal import but of indefinite legal denotation.” Almost 50 years ago, Lord
Denning, in a passage quoted by the authors,® described this jurisprudential
Hydra more colourfully. In Mcllkenny v Chief Constable of the West Midlands,”

the great wordsmith said:

“there has been built up over the centuries in our law a big house with many
rooms. It is the house called Estoppel. In Coke's time it was a small house with
only three rooms, namely, estoppel by matter of record, by matter in writing,
and by matter in pais. But by our time we have so many rooms that we are apt
to get confused between them. Estoppel per rem judicatam, issue estoppel,
estoppel by deed, estoppel by representation, estoppel by conduct, estoppel
by acquiescence, estoppel by election or waiver, estoppel by negligence,
promissory estoppel, proprietary estoppel, and goodness knows what else.
These several rooms have this much in common: They are all under one roof.
Someone is stopped from saying something or other, or doing something or
other, or contesting something or other. But each room is used differently from
the others. If you go into one room, you will find a notice saying, ‘Estoppel is
only a rule of evidence.” If you go into another room you will find a different
notice, ‘Estoppel can give rise to a cause of action.” Each room has its own
separate notices. It is a mistake to suppose that what you find in one room, you
will also find in the others.”

13 If all of the estoppels Lord Denning mentioned were siblings under one roof,
they would also have close cousins in the doctrines of merger, res judicata,
waiver and election, the latter two being doctrines whose operation is far from
straightforward as anyone here who has tried to derive a clear majority ratio

from Commonwealth v Verwayen® would readily attest.

14 Estoppel is, of course, not solely a creature of the Court of Chancery either as
a matter of history or principle; indeed, far from it although there has been a
degree of commingling between common law varieties and the various classes
of equitable estoppel in more recent times. That commingling has, however,

stopped short of in a single overarching doctrine of estoppel, as the plurality in

6 The Hon Steven Rares KC and Quintin Rares, The Law of Estoppel in Australia (Lawbook Co, 2026)
at [1.60].

7[1980] QB 283 at 316-317.

8 [1990] HCA 39; (1990) 170 CLR 394.



Kramer v Stone® observed in 2024 and notwithstanding an attempt by Sir
Anthony Mason and Wilson J to rationalise some of the many types of estoppel
in Walton’s Stores v Maher,"® a judgment delivered not long after Lord
Denning’s graphic description of the House of Estoppel and, as | recall it, about

a week before our Equity exam in 1988.

15 And then there are what are known as the litigation estoppels: issue estoppel,
cause of action estoppel, Anshun estoppel and the High Court’s most recent

contribution from Clayton v Bant'' — “claim estoppel”.

16 The Law of Estoppel in Australia is quite different from Spencer Bower &
Handley on Res Judicata,'? now under the authorship of the Hon Pat Keane
AC, KC and Spencer Bower: Reliance-based Estoppel’® (formerly Spencer
Bower: Estoppel by Representation) in at least two respects. First, the latter
two texts are both focussed on English law (despite one of them having
adistinguished antipodean authorship in the forms of Ken Handley AO KV and
Pat Keane) and, secondly, both are confined to the particular species of
estoppel reflected in their respective titles, rather than tackling all the occupants

of Lord Denning’s House of Estoppel.

17 One of the consequences of the history and different points of origin of estoppel
in variously the common law, equitable doctrine, the law of evidence and the
law of pleading and procedure, is that estoppel does not fit neatly into one of
the siloes by reference to which our modern law syllabus is taught in
universities. There would, as this text illustrates, be a respectable pedagogic
basis for teaching a subject called “estoppel” but | am aware of no such course

in Australia.

18 What, | fear, has happened is that much of what has been described as the

commingling of the varieties of estoppel has been inadvertent and would more

9 (2024) 281 CLR 484; [2024] HCA 48 at [32].

10 (1988) 164 CLR 387; [1988] HCA 7 at 397-406.
11(2020) 272 CLR 1; [2020] HCA 44.

12 6t ed., 2024.

13 5t ed., 2017.
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appropriately be described as conflation. For a student and practitioner, the
difficulty in endeavouring to understand and describe the differences, often
subtle and nuanced, in the various types of estoppel and isolating their
elements and thus what must be pleaded and proved rapidly becomes a mind-
bending exercise, compounded in its complexity by, at times, imperfect judicial
understanding and, at other times, excessive and ultimately unhelpful
overtheorizing and verbiage. As to both, judicial comity and a well-honed sense

of self-preservation dictates that | desist from instancing examples.'

As recently as last week, | delivered judgment in a case called Penya v Penya,®
a proprietary estoppel claim in which the primary judge was criticised by the
Appellant for holding that the representation upon which the claim was based
had to be “clear and unequivocal”, in accordance with Kramer v Stone.'® It was
put that the clarity of a representation was not required to be of this quality for
proprietary estoppel as distinct from promissory estoppel. This submission was
consistent with the decision of Leeming JA (with whom Mitchelmore and Free
JJA agreed) in Kronenberg v Macaulay,"” a decision post-dating Kramer v
Stone, in which his Honour politely identified no less than nine reasons as to
why there are arguably “some difficulties in accepting that if the case be one of
proprietary estoppel by encouragement from a promise, the promise must be

clear and unequivocal”.

Although | saw great force in his Honour’s critique, the plurality in Kramer v
Stone appeared to me to have translated or transposed that standard of clarity
articulated in promissory estoppel cases such as Legione v Hateley'8 to the
realm of proprietary estoppel, and | naturally felt obliged to follow Kramer v
Stone and held that the primary judge was correct to have done so as well. We

have another estoppel appeal coming up this Thursday and Friday.

4 The authors give as an example of the former the decision of the Full Federal Court of Australia in
Repatriation Commission v Tsourounakis as misapplying Giumelli v Giumell [1999] HCA 10; (1999)
196 CLR 101.

15 [2026] NSWCA 73.

6 [2026] NSWCA 73 at [37].

7 [2025] NSWCA 195 at [158].

8 (1983) 152 CLR 406; [1983] HCA 11.



21

22

Professor Birks’ heroic endeavour to formulate an overarching theory for the
law of restitution® ultimately failed or was at least rejected in Australia®® and
so, too, it would seem, have similar attempts to unify at least some of the
varieties of estoppel. Steven and Quintin Rares have eschewed a Birksian or
Mason-esque approach and, not unlike lan Jackman’s scholarship in the field
of restitution reflected in his two editions of The Varieties of Restitution,?! they
have quite deliberately sought to isolate the varieties of estoppel in eight
chapters following an excellent introductory chapter. These are grouped under

three headings:

. “Common Law estoppels — litigation” in which they deal with (i) cause
of action estoppel and merger; (ii) issue estoppel; and (iii) Anshun

estoppel;

o “‘Common law estoppels — non-litigation” in which they deal with (i)
estoppel by deed; (ii) estoppel by representation; and (iii) estoppel by

convention; and

o ‘Equitable estoppels” in which they deal with (i) promissory and (ii)

proprietary estoppel.

This is an excellent structure as the authors engage in what is akin to a game
of scholarly “52 pick-up”; they seek to locate the various doctrines or sub-
doctrines figuratively scattered all over the floor of the law library, and to put
them in their proper place in the pack (to move seamlessly between
metaphors), sorting out each discrete variety of estoppel. They set out the
elements of each variety with great clarity and by reference to leading authority.
They also cover associated characteristics such as the availability of particular

defences to particular types of claims. The leading cases are digested with key

9 Peter Birks, An Introduction to the Law of Restitution (Clarendon Press, 1985).

20 Redland City Council v Kozik (2024) 281 CLR 202; [2024] HCA 7 at [179] (Gordon, Edelman and
Steward JJ); Equuscorp Pty Ltd v Haxton (2012) 246 CLR 498; [2012] HCA 7 at [30] (French CJ,
Crennan and Kiefel JJ) citing Roxborough v Rothmans of Pall Mall Australia Ltd (2001) 208 CLR 516;
[2001] HCA 68 at [72] (Gummow J); Lumbers v W Cook Builders Pty Ltd (in liq) (2008) 232 CLR 635;
[2008] HCA 27 at [85] (Gummow, Hayne, Crennan and Kiefel JJ) citing Pavey & Matthews Pty Ltd v
Paul (1987) 162 CLR 221 at 257 (Deane J); [1987] HCA 5.

21 IM Jackman, The Varieties of Restitution (Federation Press, 15t ed, 1998); lan Jackman SC, The
Varieties of Restitution (Federation Press, 2" ed, 2017).
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passages from judgments set out in the footnotes and, as | have mentioned, in
what will be an extremely valuable tool for practitioners, a sample pleading
accompanies each chapter together with guidance as to the type of evidence

needed to establish the particular variety of estoppel being described.

The authors also engage in a process of what they describe as
“disambiguation”. | initially thought this was a word that George W Bush must
have made up but it means what it says; it is a process of clarifying the true
nature and sphere of operation of each particular doctrine or variety of estoppel
and points out where confusion and conflation has arisen in various cases
through taxonomical looseness. An example is the authors’ meticulous search
for the first mentions in Australian and British case law of the term “proprietary
estoppel”, the results of which are closely followed by a compendium of all the
other labels the doctrine has acquired across the ages.?? Taxonomy on

steroids.

As with any Rares production, the book is extremely thorough and scholarly.
The authors note in Chapter 1 that Quintin has “read every appellate decision
in Australia, every final court of appeal decision on the United Kingdom,
including all Privy Council advices, that deal with estoppel”. This is a claim |

have no difficulty in believing.

As a young boy, Quintin would come into Wentworth and Selborne chambers
with his Dad during school holidays and, with a certain Rares chutzpah, would
knock on large numbers of barristers’ doors, introduce himself as “Quintin
Rares” and say he was entering the Premier’s School Readathon Competition
or some such title and ask for sponsorship. Unsuspecting barristers would say
after a while “OK, I'll give you $5 a book”, no doubt thinking that the young boy
would only get through 10 books at most over the next week. He would dutifully
turn up a week later, saying “Hello, Quintin Rares again. | read 100 books and

you owe me $500”.

22 Rares and Rares (n 6) at [9.110]-[9.130].



26 The Law of Estoppel in Australia: Principles, Case Notes and Precedents is, in
my view, a really valuable and most impressive book reflecting Quintin’s
industry and energy and Steven’s five decades of experience, expertise and
dynamic engagement in litigation both from the perspective of bench and bar,
and powered by that famed and fabulous photographic memory of his.
Although it is not a book | would suggest recommending to your book club —
although | tried that yesterday and was howled down — it is very much a book
that practitioners should acquire, and | said as much to the new group of

readers this morning at the commencement of the readers’ course.

27 In the book, the authors candidly acknowledge that they have not dealt with
criminal law estoppels such as autrefois convict and autrefois acquit,
transnational issue estoppels, waiver, election or abuse of process or other
preclusive pleas such as double recovery.?® To this | might add the principles

relating to estoppel arising from domestic and international arbitration.*

28 Can | go on the record to say that | hope that they do take on these additional
topics in the next edition, and that if they deal with them as well and as clearly
as they have tackled the subject matter in this first edition, the profession will
be even further in their debt. Indeed, | hope and expect that this text will have
many editions as it will be invaluable to students and practitioners throughout

the country.

29 At the outset of my speech, | spent an inordinate amount of time musing upon
how | should refer to the authors. Given that Quintin and his wife Scarlett have
produced the next generation, | should have referred to the two authors as
Rares and Medium Rares. That would have allowed me to say, returning to my
obsession with food and the law, that notwithstanding that the book was by
Rares and Medium Rares, it is very well-done indeed and | take great pleasure

in launching it.

23 Rares and Rares (n 6) at [1.430].
24 See Tala Zein and Sarah Zein “Estoppel in International Arbitration” (2026) 92(1)
Arbitration: The International Journal of Arbitration, Mediation and Dispute Management 107.



30 Congratulations.
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