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further, and in the alternative to (a) above, taken to have been emploved by

the Second Defendant;

Particulars

Section 115(1) of the Health Services Act 1997 (NSW).

during the times that they were employed, they were covered by the:

i. Public Hospital Medical Officers (State) Award 2014, in the period
from 1 July 2014 until 30 June 2015;

ii. Public Hospital Medical Officers (State) Award 2015, in the period
from 1 July 2015 until 30 June 2016;

iii. Public Hospital Medical Officers (State) Award 20186, in the period
from 1 July 2016 until 30 June 2017;

iv. Public Hospital Medical Officers (State) Award 2017, in the period
from 1 July 2017 until 30 June 2018;

V. Public Hospital Medical Officers (State) Award 2018, in the period
from 1 July 2018 until 30 June 2019;-and

Vi. Public Hospital Medical Officers (State) Award 2019, in the period
from 1 July 2019 until 30 June 2021; and

vii. Public Hospital Medical Officers (State) Award 2021, in the period
from 1 July 2021,

(collectively, the Awards),
entitled to the benefits of the Awards, at the relevant times;
entitled to be paid the salaries set out in the:

i. Health Professional and Medical Salaries (State) Award 2014, in the
period from 1 July 2014 until 30 June 2015;

ii. Health Professional and Medical Salaries (State) Award 2015, in the
period from 1 July 2015 until 30 June 20186;

iii. Health Professional and Medical Salaries (State) Award 2016, in the
period from 1 July 2016 until 30 June 2017,

iv. Health Professional and Medical Salaries (State) Award 2017, in the
period from 1 July 2017 until 30 June 2018;



V. Health Professional and Medical Salaries (State) Award 2018, in the
period from 1 July 2018 until 30 June 2019; and

Vi. Health Professional and Medical Salaries (State) Award 2019, in the
period from 1 July 2019 until 30 June 2021;

vii. Health Professional and Medical Salaries (State) Award 2021, in the

period from 1 July 2021,

f. entitled to the benefit of the Ministry of Health Circular No. 83/250 (Circular);
Particulars
Clause 10 of the Awards.
g. required to:
i. work in accordance with his or her rostered hours; and/ or
ii. perform work outside of the rostered hours.

4 The DefendantFirst Defendant was, at all material times:

a. responsible for the management and oversight of NSW Health; and

b. the employer of each of the Group Members forthe-purposes-of-these
proceedings.
Particulars

Section 116H of the Health Services Act 1997 (NSW).

4A Further, and in the alternative to paragraph 4 above, the Second Defendant was, at

all material times:

a. responsible for the management and oversight of NSW Health; and

b. the emplover of each of the Group Members forthe purposes-ofthese
proceedings.

Particulars

Section 115(1) of the Health Services Act 1997 (NSW).

4AA  For the purposes of the SGA Act, the First Defendant and/ or the Second Defendant

a. an emplovyer (s 12); and

b. obliged to pay superannuation guarantee charge on its superannuation

guarantee shortfall (s 16).




4AB

During the Relevant Period, for the purposes of the SGA Act:

4AC

a.

the superannuation guarantee shortfall of the First Defendant, and/ or the Second

Defendant, comprised (inter alia) the total of its individual superannuation

guarantee shortfalls for each quarter (s 17);

each individual superannuation guarantee shortfall described in (a) above was

calculated according to a formula, the integers of which included (s 19):

i. the quarterly salary or wages base for the employer in respect of

the employee for the quarter; and

ii. the charge percentage for the employer for the quarter:;

the individual superannuation guarantee shortfalls of the First Defendant and/ or

the Second Defendant for each quarter included the shortfalls for the Plaintiff and

Group Members in respect of their employment with the First Defendant and/ or

the Second Defendant during that quarter (s 19);

Fhe the First Defendant and/ or the Second Defendant was entitled to reduce its

charge percentage for an employee for a quarter if it made a contribution for the

benefit of that employee to a complying superannuation fund (s 23); and

Fhe the amount by which the First Defendant and/ or the Second Defendant was

entitled to reduce its charge percentage as described in (d) above was calculated

according to a formula, the integers of which included the total of the employee’s

ordinary time earnings and sacrificed ordinary time earnings (s 23).

Pursuant to the Aware Super Act, the First Defendant and/ or the Second Defendant

4AD

a.

an emplover to which that Act applies (s 6(1)); and

required to make a superannuation contribution in respect of each of its

employees (other than excluded employees) equivalent to the salary contribution

percentage for the employee for each financial year, or part, of which the

employee is an employee (s 8(1)).

During the Relevant Period, for the purposes of the Aware Super Act:

a.

the salary contribution percentage for an employee for a financial year was a

percentage of the person’s salary or wages for the financial year, being that

percentage set out in s 8(2) or in requlations made under s 8(2A) (as applicable);

an employee’s “salary or wages” meant, in the case of an employee who was not

an executive officer, the total of:







Particulars
Clause 11(i) of each of the Awards.

Pursuant to each of the Awards, the Plaintiff and each of the Group Members was
entitled to be paid at overtime rates for all time worked in excess of 10 hours in any
one shift, irrespective of the total hours worked in the respective fortnight (Daily

Overtime).
Particulars
Clause 6(v) of each of the Awards.

Pursuant to each of the Awards, all Daily Overtime worked by the Plaintiff and each

of the Group Members was to be paid as overtime at the following rates:

a. at the rate of time and one-half (150%) for the first two hours worked in

excess of 10 hours in any one shift;

b. at the rate of double time (200%) for all hours after the first two hours worked

in excess of 10 hours in any one shift; and

C. at the rate of double time (200%) for all hours worked in excess of 10 hours in

any one shift on a Sunday.
Particulars

Clause 11(i) of each of the Awards.

Payment for meal breaks

9A

Pursuant to each of the Awards, the First Defendant, or in the alternative the Second

9B

Defendant, was required to provide the Plaintiff and each of the Group Members a

break from duty of 30 minutes’ duration for the purpose of taking a meal break, on

day shifts, Monday to Friday.

Particulars

Clause 10(i) and (ii) of each of the Awards.

Pursuant to each of the Awards, on occasions when the Plaintiff and each of the

Group Members were required to work during the meal break referred to above at

paragraph 9A, the Plaintiff and each of the Group Members was entitled to receive

payment for the work performed during any such meal breaks.

Particulars

Clause 10(iii) of each of the Awards.







UNROSTERED OVERTIME

15 Pursuant to each of the Awards, the time during which the Plaintiff and each of the

Group Members were, and are, required by the First Defendant, or in the alternative

the Second Defendant, to be in attendance at a hospital for the purpose of carrying

out such functions as the First Defendant, or in the alternative the Second

Defendant, may call on them to perform is to be treated as time worked.
Particulars
Clause 9 of each of the Awards.

16 On each and every occasion where a Group Member, including the Plaintiff, was
“treating a critically ill patient or a patient’s condition ha[d] changed dramatically” at
the completion of a Group Member’s shift, the Group Member was required to work

Unrostered Overtime until other adequate medical attention could be arranged.
Particulars

i. The requirement of a Group Member to work the Unrostered
Overtime was a necessary or essential function of each Group
Member’s duty as a doctor to provide care to patients in these

circumstances.

ii. Further, the fact that each Group Member was required to
provide such care in those circumstances is recognised by the

First Defendant, or in the alternative the Second Defendant, as

a circumstance in which each Group Member was required to

work Unrostered Overtime in the First Defendant’s, or in the

alternative the Second Defendant’s, policy directives:

1. PD2010_074, titled “Employment Arrangements for Medical
Officers in the New South Wales Public Health System”
(2010 Policy Directive), at clause 8.2.1;

2. PD2015_034, titled “Medical Officers — Employment
Arrangements in the NSW Health Service” (2015 Policy

Directive), at clause 9.2.1,



3. PD2016_059, titled “Medical Officers — Employment
Arrangements in the NSW Public Health Service” (2016

Policy Directive), at clause 9.2.1;

4. PD2017_042, tiled “Employment Arrangements for Medical
Officers in the NSW Public Health Service” (2017 Policy

Directive), at clause 9.2.1; and

5. PD2019_027, titled “Employment Arrangements for Medical
Officers in the NSW Public Health Service” (2019 Policy

Directive), at clause 9.1.1.

17 On each and every occasion where a Group Member, including the Plaintiff, was
“treating a patient who require[d] transfer”, the Group Member was required to work

Unrostered Overtime until the transfer process was complete.

Particulars

i The requirement of a Group Member to work the Unrostered
Overtime was a necessary or essential function of each Group
Member’s duty as a doctor to provide care to patients in these

circumstances.

ii. Further, the fact that each Group Member was required to
provide such care in those circumstances is recognised by the

First Defendant, or in the alternative the Second Defendant,

Defendant-as a circumstance in which each Group Member

was required to work Unrostered Overtime in clause:
1. 8.2.2 of the 2010 Policy Directive;

2. 9.2.2 of the 2015 Policy Directive;

3. 9.2.2 of the 2016 Policy Directive;

4. 9.2.2 of the 2017 Policy Directive; and

5. 9.1.2 of the 2019 Policy Directive.

18 On each and every occasion where a Group Member, including the Plaintiff, was
“already working in theatre and the procedure continue[d] past the scheduled end of
[the Group Member’s] shift”, the Group Member was required to work Unrostered

Overtime until their responsibilities concluded.



Particulars

The requirement of a Group Member to work the Unrostered
Overtime was a necessary or essential function of each Group
Member's duty as a doctor to provide care to patients in these

circumstances.

Further, the fact that each Group Member was required to
provide such care in those circumstances is recognised by the

First Defendant, or in the alternative the Second Defendant,

Defendant as a circumstance in which each Group Member

was required to work Unrostered Overtime in clause:
1. 8.2.3 of the 2010 Policy Directive;

2. 9.2.3 of the 2015 Policy Directive;

3. 9.2.3 of the 2016 Policy Directive;and

4. 9.2.3 of the 2017 Policy Directive; and

5. 9.1.3 of the 2019 Policy Directive.

19 On each and every occasion where a Group Member, including the Plaintiff, was

“responsible for the admission and/ or discharge of a patient at the completion of a

shift”, the Group Member was required to work Unrostered Overtime until their

responsibilities concluded.

Particulars

The requirement of a Group Member to work the Unrostered
Overtime was a necessary or essential function of each Group
Member’s duty as a doctor to provide care to patients in these

circumstances.

Further, the fact that each Group Member was required to
provide such care in those circumstances is recognised by the

First Defendant, or in the alternative the Second Defendant,

Defendantas a circumstance in which each Group Member

was required to work Unrostered Overtime in clause:
1. 8.2.3 of the 2010 Policy Directive;
2. 9.2.4 of the 2015 Policy Directive;

3. 9.2.4 of the 2015 Policy Directive;






24

functions as the First Defendant, or in the alternative the Second Defendant,

Defendant-called on him or her to perform, the First Defendant, or in the alternative
the Second Defendant, Befendant-was required to treat the Unrostered Overtime

worked by the Group Member as time worked for the purposes of the Awards.

Particulars
Clause 9 of each of the Awards.

In the premises, on each occasion when a Group Member, including the Plaintiff,
worked Unrostered Overtime in one or more of the circumstances pleaded in
paragraphs 16 to 21, or otherwise worked Unrostered Overtime because he or she

was required by the First Defendant, or in the alternative the Second Defendant,

Defendant-to be in attendance at a hospital for the purpose of carrying out such

functions as the First Defendant, or in the alternative the Second Defendant,

Defendant-called on him or her to perform, the First Defendant, or in the alternative

the Second Defendant, Befendantwas required to pay the Group Member for all

Unrostered Overtime hours worked.

UNDERPAYMENT

25

26

27

The First Defendant, or in the alternative the Second Defendant, Befendant-was

required to pay the Plaintiff and each of the Group Members for all time worked by

him or her in the period after 15 December 2014.

In the premises pleaded above, the First Defendant, or in the alternative the Second

Defendant, Befendant-was required to make payment to the Plaintiff and each of

the Group Members for all Fortnightly Overtime:

a. at the rate of time and one-half (150%) for the first two hours worked in

excess of 80 hours in a fortnight, pro rated for any pay period during which

the Group Member was not employed for the whole of the pay period;

b. at the rate of double time (200%) for all hours after the first two hours worked

in excess of 80 hours in a fortnight, pro rated for any pay period during which

the Group Member was not employed for the whole of the pay period; and

C. at the rate of double time (200%) for all overtime performed on a Sunday.

In the premises pleaded above, the First Defendant, or in the alternative the Second

Defendant, Defendant-was required to make payment to the Plaintiff and each of

the Group Members for all Daily Overtime:






31

32

33

f. attend a late ward round outside of their rostered shift at the request of a

superior; and/ or

g. be in attendance at a hospital for the purpose of carrying out such functions
as the First Defendant, or in the alternative the Second Defendant, Befendant

called on them to perform.
Particulars
i. Particulars will be provided after discovery.

. Particulars of Group Members’ claims will be provided following

the initial trial of the Plaintiff's claim.

During the Relevant Period, the Plaintiff and some Group Members did, at the

requirement of the First Defendant, or in the alternative the Second

DefendantBefendant, work in excess of 80 hours in a fortnight, pro rated for any

pay period during which the Group Member was not employed for the whole of the

pay period.

Particulars
i. Particulars will be provided after discovery.

ii. Particulars of Group Members’ claims will be provided following

the initial trial of the Plaintiff's claim.

In the premises pleaded above, on each occasion that the Plaintiff and each of the
Group Members worked as set out in paragraphs 30 and 31 above, the First
Defendant, or in the alternative the Second Defendant, Befendant-was required to

make payment to the Plaintiff and each of the Group Members for all Fortnightly

Overtime:

a. at the rate of time and one-half (150%) for the first two hours worked in

excess of 80 hours in a fortnight, pro rated for any pay period during which

the Group Member was not employed for the whole of the pay period;

b. at the rate of double time (200%) for all hours after the first two hours worked

in excess of 80 hours in a fortnight, pro rated for any pay period during which

the Group Member was not employed for the whole of the pay period; and

C. at the rate of double time (200%) for all overtime performed on a Sunday.

During the Relevant Period, the Plaintiff and some Group Members did, at the

requirement of the First Defendant, or in the alternative the Second
DefendantBefendant, work in excess of 10 hours in a shift.






38

38A

Particulars
i. Particulars will be provided after discovery.

ii. Particulars of Group Members’ claims will be provided following

the initial trial of the Plaintiff’'s claim.

In the premises pleaded above, the First Defendant, or in the alternative the Second

Defendant, Befendant-was required to make payment to the Plaintiff and each of

the Group Members, on each and every occasion when he or she worked on a
Saturday or Sunday, for all hours worked, including any meal breaks taken during
that shift.

During the Relevant Period, the Plaintiff and some Group Members did, at the

38B

requirement of the First Defendant, or in the alternative the Second Defendant,

perform work during their unpaid meal break on day shifts, Monday to Friday.

Particulars

i Particulars will be provided after discovery.

i Particulars of Group Members’ claims will be provided following

the initial trial of the Plaintiff’s claim.

In the premises pleaded above, the First Defendant, or in the alternative the Second

39

40

Defendant, was required to make payment to the Plaintiff and each of the Group

Members, on each and every occasion when he or she worked during their unpaid

meal break on day shifts, Monday to Friday.

In the period after 15 December 2014, the First Defendant, or in the alternative the
Second Defendant, Befendant-did not pay the Plaintiff and each of the Group

Members their full entitlements, for all time worked, pursuant to:

a. clause 6 of each of the Awards;
b. clause 10 of each of the Awards; and/or
C. clause 11 of each of the Awards.

By reason of the matters pleaded in paragraph 39 above, the First Defendant, or in
the alternative the Second Defendant,Defendant has contravened:

a. clause 6 of each of the Awards;

b. clause 10 of each of the Awards; and/or






428 During the Relevant Period, the First Defendant or alternatively the Second

Defendant was contractually obliged to pay superannuation contributions to the

Plaintiff's nominated superannuation fund, in an amount that would reduce to zero

its charge percentage in respect of the Plaintiff's ordinary time earnings (within the
meaning of the SGA Act).

Particulars

i. Inrespect of the period 19 January 2015 to 5 February 2017, the

contractual obligations arose from the combined operation of:

1. the letter to the Plaintiff from the Manager, Statewide
eRecruit Operations, HealthShare NSW for and on behalf
of the First Defendant, signed and dated 29 September

2014, section entitled “Superannuation”;

2. the document entitled “Acceptance of Offer of Temporary
Employment” signed by the Plaintiff on 13 October 2014;

and

3. the document entitled “Superannuation Fund Election Form
(SCQG)" filled out and signed by the Plaintiff on 13 October
2014.

ii. In respect of the period 7 August 2017 to 4 February 2018, the

contractual obligation arose from the combined operation of:

1. the letter to the Plaintiff from the Manager, Statewide
eRecruit Operations, HealthShare NSW for and on behalf
of the First Defendant, signed and dated 16 November

20186, section entitled “Superannuation”;

2. the document entitled “Acceptance of Offer of Temporary

Employment” signed by the Plaintiff on 19 November 2016;

and

3. the document entitled “Superannuation Fund Election Form
(SCQG)” filled out and signed by the Plaintiff on or about 6

August 2017,

42C _ Further or in the alternative to paragraph 42B above, during the Relevant Period, the

First Defendant or alternatively the Second Defendant adhered to a policy or practice




42CA

pursuant to which it complied with its obligations as an employer under the SGA Act

by:

a. paying superannuation contributions to its employees’ nominated superannuation

funds in respect of their ordinary time earnings in an amount that would reduce to

zero its charge percentage in respect of those earnings; and

b. upon becoming aware that it had undercalculated the requisite superannuation

contribution required to reduce its charge percentage to zero with respect to a

qgiven emplovyee’s ordinary time earnings, by paying an additional superannuation

contribution in respect of the relevant employee that reduced its charge

percentage to zero.

Further or in the alternative to paragraph 42B above, during the Relevant Period, the

42D

First Defendant or alternatively the Second Defendant was required by s 8(1) of the

Aware Super Act to pay superannuation contributions for the Plaintiff and Group

Members calculated by reference to their salary or wages.

By reason of the matters pleaded in paragraphs 9B, 14A and 42B above, where the

42DA

Plaintiff worked shifts in the circumstances pleaded at paragraphs 9B, 35 and 37

above, the First Defendant and/ or the Second Defendant was legally obliged to pay

superannuation contributions to the Plaintiff's nominated superannuation fund that:

a. were calculated by reference to the Plaintiff's ordinary time earnings in respect of

those shifts; and

b. included within the calculation of ordinary time earnings described in (a) above

the payments that should have been made to the Plaintiff in respect of meal

breaks (Meal Break Earnings).

By reason of the matters pleaded in paragraphs 9B, 14A and 42CA above, where the

Plaintiff and Group Members worked shifts in the circumstances pleaded at

paragraphs 9B, 35 and 37 above, the First Defendant and/ or the Second Defendant

was legally obliged to pay superannuation contributions to the Plaintiff's and Group

Members’ nominated superannuation funds that:

a. were calculated by reference to the Plaintiff's and Group Members’ salary or

wages for those shifts (including their earnings in respect of ordinary hours of
work: Aware Super Act, s 4(1)a)(i)); and

b. included within the calculation of earnings in respect of ordinary hours of work, for

the purposes of calculating the salary or wages described in (a) above, the




42E

payments that should have been made to the Plaintiff and Group Members in

respect of Meal Break Earnings.

By reason of the matters pleaded in paragraphs 9B, 14A and 42C above, where the

42F

Plaintiff and Group Members worked shifts in the circumstances pleaded at

paragraphs 9B, 35 and 37 above, the First Defendant and/ or the Second Defendant

was obliged, pursuant to its own policy or practice, to pay superannuation

contributions to the nominated superannuation funds of the Plaintiff and Group

Members that:

a. were calculated by reference to the ordinary time earnings of the Plaintiff and

Group Members in respect of those shifts; and

b. included within the calculation of ordinary time earnings described in (a) above

the Meal Break Earnings.

During the Relevant Period, the First Defendant and/ or the Second Defendant failed

42G

to pay superannuation contributions to the Plaintiff and Group Members that included

all of their Meal Break Earnings within the calculation of ordinary time earnings.

The declaration sought in prayer 7 above has utility by reason of the matters pleaded

in:

a. paragraphs 42B, 42D and 42F above; and/ or

Particulars

If the declaration is granted, the First Defendant and/ or the Second

Defendant will be contractually obliged to ensure that its

superannuation contributions in respect of the Plaintiff account for her

Meal Break Earnings.

b. paragraphs 42C, 42E and 42F above.

Particulars

If the declaration is granted, the policy and practice of the First

Defendant and/ or the Second Defendant will require it to ensure that

its superannuation contributions in respect of the Plaintiff and Group

Members account for their Meal Break Earnings.

42GA During the Relevant Period, the First Defendant and/ or the Second Defendant failed

to pay superannuation contributions to the Plaintiff and Group Members that included

all of their Meal Break Earnings within the calculation of their salary or wages (within

the meaning of the Aware Super Act).
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45

iii. at the rate of double time (200%) for all hours worked in excess of 10

hours in any one shift on a Sunday.

ba. all time he or she was required to work during a meal break on day shifts,
Monday to Friday;

c. all time he or she was required to be in attendance, from the start time of his
or her shift until the finish time of his or her shift, if his or her shift commenced
before 08:00 or finished after 18:00, Monday to Friday; and

d. all time he or she was required to be in attendance, from the start time of his

or her shift until the finish time of his or her shift, on Saturday or Sunday.

Whether in each of the following circumstances, the First Defendant, or in the
alternative the Second Defendant, Befendant-required Group Members to be in

attendance at a hospital for the purpose of carrying out and performing functions as

called on by the First Defendant, or in the alternative the Second
Defendant:Defendant:

a.

treating a critically ill patient or patient whose condition had or has changed

dramatically at the completion of the Group Member's shift;

treating a patient who required or requires transfer, until the transfer process

was or is complete;

continuing to work in theatre where the procedure continued or continues past

the scheduled end of the Group Member’s shift;

completing the admission and/ or discharge of a patient at the completion of a
shift, where the Group Member was or is responsible for that admission and/

or discharge;

completing patient transfer/ discharge summaries which were unable to be

completed during their normal rostered hours;

attending a late ward round outside of their rostered shift at the request of a

superior; and/or

being in attendance at a hospital, on request, for the purpose of carrying out
such functions as the First Defendant, or in the alternative the Second
Defendant, Befendant-called on him or her to perform.

Whether, on the proper interpretation of the Awards, in each of the circumstances

identified in paragraph 44, the First Defendant, or in the alternative the Second

Defendant, Defendantrequired Group Members to be in attendance at a hospital for



46

47

48

49

the purpose of carrying out such functions as the First Defendant, or in the
alternative the Second Defendant, Defendant-called on them to perform and should

be treated as time worked within the meaning of clause 9 of each of the Awards.

Whether, on the proper interpretation of the Awards, the First Defendant, or in the

alternative the Second Defendant, Defendant-was required to pay each Group

Member for all hours that he or she worked outside of his or her rostered hours.

Whether payment for any meal breaks during shifts referred to in paragraphs 9B, 12

and 14 which formed part of each Group Member’s ordinary hours:

a. were to be paid at the Group Members’ ordinary rate of pay; and

b. constituted earnings in respect of ordinary hours of work for the purposes of

the definition of “ordinary time earnings” in the SGA Act.

Whether, during the Relevant Period, the First Defendant or the Second Defendant

adhered to a policy or practice pursuant to which it complied with its obligations as

an employer under the SGA Act by:

a. paying superannuation contributions to its employees' nominated

superannuation funds in respect of their ordinary time earnings in an amount

that would reduce to zero its charge percentage in respect of those earnings;

and

b. upon becoming aware that it had undercalculated the requisite

superannuation contribution required to reduce its charge percentage to zero

with respect to a given employee's ordinary time earnings, by paying an

additional superannuation contribution in respect of the relevant employee

that reduced its charge percentage to zero.

If the answer to question 48 is "yes": where the Group Members worked shifts in

the circumstances pleaded at paragraphs 9B, 35 and 37, whether that policy or

practice obliged the First Defendant and/ or the Second Defendant to pay

superannuation contributions to Group Members' nominated superannuation funds
that:

a. were calculated by reference to Group Members' ordinary time earnings in

respect of those shifts; and

b. included within the calculation of ordinary time earnings described in (a)

above the payments that should have been made to Group Members in

respect of meal breaks.
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Second Defendant
Name The State of New South Wales

Address Crown Solicitor’s Office

60 — 70 Elizabeth Street

Sydney NSW 2000




