Schedule 1

QUESTIONS OF FACT OR LAW COMMON TO THE CLAIMS OF THE
PLAINTIFF AND THE SAMPLE GROUP MEMBERS AND ANY OTHER

QUESTIONS OF SUBSTANTIAL COMMONALITY FOR THE DETERMINATION

OF THE INITIAL TRIAL

INTERPRETATION

In these questions:

a.

Australian Passengers means passengers who by themselves or by another entered into
a contract or otherwise booked or was booked with Scenic to embark on one of the

cruises;

Cruise(s) means the cruises identified in Annexure A to the Plaintiff's Statement of Claim
(as clarified in the Plaintiff's letters to the Defendant dated 13 September 2022 and 27
September 2022);

Emerald Brochure has the meaning given to “Emerald Brochures” in the ASOC;

International Brochures means the Canadian, NZ, UK and US Scenic Brochures, and
the UK, Canadian and US Emerald Brochures (as particularised at 5A(d) of Scenic’s

Defence);

International Passengers means passengers who by themselves or by another entered
into a contract or otherwise booked or was booked with a Scenic Entity other than Scenic

to embark on one of the cruises;
Scenic means the Defendant;
Scenic Brochure has the meaning given to “Scenic Brochures” in the ASOC;

Scenic Entity means the Defendant, Scenic Canada, Scenic Europe, Scenic NZ, Scenic

UK and Scenic US;

Scenic Canada means ST Touring Canada Ltd;
Scenic Europe means Scenic Tours Europe AG;
Scenic NZ means Scenic Tours New Zealand Limited;

Scenic UK means Scenic Tours (UK) Ltd;



m.  Scenic US means Scenic Tours (USA) Inc;

n.  Services has the meaning given to that term in the ASOC.

A. SCENIC’S RELATIONSHIP WITH PASSENGERS ON THE CRUISES

1. Whether Scenic:
a)  operated the Cruises; and/or
b)  undertook product itinerary design for the Cruises; and/or
c)  drafted technical itineraries for the Cruises; and/or
d)  scheduled ships (cruising vessels) for the Cruises; and/or
e)  prepared marketing material, including the Brochures for the Cruises; and/or
f)  took any other steps taken by Scenic in operating the Cruises; and/or

g) itself or in conjunction with other entities, being able to and when required gave
directions for the supply of alternative goods and services to the Services, or
variations to the Services, in the event that a Cruise was disrupted and unable
to deliver services in accordance with the itinerary as designed and scheduled

by Scenic,

and if so, whether the effect of this was that it supplied the Services to (a) the Australian

Passengers and (b) the International Passengers.
2. [Number not used]
3. Alternatively to question 1, whether Scenic in respect of an individual Cruise:
a) operated the Cruise; and/or
b) undertook product itinerary design for the Cruise; and/or
¢) drafted technical itineraries for the Cruise; and/or
d) scheduled ships (cruising vessels) for the Cruise; and/or
e) prepared marketing material, including the Brochures for the Cruise; and/or
f)  took any other steps taken by Scenic in operating the Cruise; and/or

g) itself or in conjunction with other entities, being able to and when required gave

directions for the supply of alternative goods and services to the Services, or



variations to the Services, in the event that a Cruise was disrupted and unable
to deliver services in accordance with the itinerary as designed and scheduled

by Scenic,

and if so, whether the effect of this was that it supplied the Services to (a) the Australian

Passengers and (b) the International Passengers.

B. WHAT ARE THE SERVICES? WHO ARE THE CONSUMERS?

10.

11.

12.

What was the scope of the Services as identified in the relevant Scenic Brochure or

Emerald Brochure?

Whether the ‘standards advertised’ in the relevant Scenic Brochure or Emerald Brochure
made clear that relevant Cruises and associated Services were subject to change and may
need to be varied as a result of adverse climatic or other weather conditions and the effects
arising from such conditions, water levels, lock closures, or other circumstances beyond

the control of Scenic or the entity from which customers acquired the Services.

Whether the Services indicated in brochures were offered subject to the Terms and

Conditions set out in the relevant brochure.

Whether Australian Passengers acquired the Services supplied by Scenic within the

meaning of section 2 of the ACL.
[Number not used]

Whether clauses 8.3, 8.4 and 8.8(b) of the Terms and Conditions that Scenic entered into
with each of the Australian Passengers can affect the assessment of any award for

damages for inconvenience, distress or disappointment.

Whether International Passengers acquired the Services supplied by Scenic within the

meaning of section 2 of the ACL.

Whether International Passengers were ‘consumers’ within the meaning of section 3(3)

of the ACL.

If Scenic ‘supplied’ Services to International Passengers, whether it did so ‘in trade or

commerce’ as defined in section 2 of the ACL.



C. WHAT PARTICULAR PURPOSES OR DESIRED RESULTS WERE MADE

KNOWN? WERE THEY GUARANTEED?

Australian Passengers

13.

14.

Whether Australian Passengers made known to Scenic that:

a) the particular purpose for the acquisition of the Services was to experience
a selected cruise in accordance with the itinerary and standards advertised for a

Cruise (the Particular Purpose, as defined in the ASOC); and

b) the desired result which they wished to achieve from the acquisition of the
Services was to experience the selected cruise in accordance with the itinerary and

standards advertised for a Cruise (the Desired Result, as defined in the ASOC),
by booking or being booked passage on a Cruise.
Whether Scenic guaranteed to Australian Passengers that:

a) the Services supplied would be reasonably fit for the Particular Purpose

(within the meaning of's 61(1) of the ACL);

b) the Services supplied might reasonably be expected to achieve the Desired

Result (within the meaning of s 61 (2) of the ACL).

International Passengers

15.

16.

Whether Scenic was aware (as a result of publishing or causing to be published, and/or
approving, or being informed) of the description in the International Brochures of the
Services to be provided on a Cruise before Scenic was informed that a passenger had

booked or was booked with the relevant Scenic Entity named in the brochure on a Cruise.
Whether International Passengers made known to Scenic that:

a) the particular purpose for the acquisition of the Services was to experience
a selected cruise in accordance with the itinerary and standards advertised for a

Cruise (the Particular Purpose, as defined in the ASOC); and

b) the desired result which they wished to achieve from the acquisition of the
Services was to experience the selected cruise in accordance with the itinerary and

standards advertised for a Cruise (the Desired Result, as defined in the ASOC),

by booking or being booked passage on a Cruise through a Scenic Entity other than

Scenic, which booking was communicated to Scenic.



17.

18.

[Number not used]
Whether Scenic guaranteed to International Passengers that:

a) the Services supplied would be reasonably fit for the Particular Purpose

(within the meaning of s 61(1) of the ACL);

b) the Services supplied might reasonably be expected to achieve the Desired

Result (within the meaning of s 61 (2) of the ACL).

Defences relating to the Particular Purpose (Australian and International Passengers)

19.

20.

Whether Scenic provided notice to customers on Cruises 3,4, 7, 8,9, 10, 11, 12, 13, 14,
15,16, 17,18, 19, 20 and 21 prior to embarkation on that Cruise that their Cruise and the
associated Services may be interrupted or unable to be provided (either in whole or part)
due to adverse climatic or other weather conditions and the effects arising from such
conditions, water levels, lock closures, or other circumstances beyond the control of

Scenic or the entity from which they acquired the Services.

If the answer to question 19 is yes, whether such customers to whom such notice was
given prior to embarkation on the Cruise in question, but nevertheless elected to embark
on that Cruise, cannot be taken to have made known that the particular purpose for their
acquisition of the Services was to experience the Services on that Cruise in accordance

with the originally planned itinerary.

D. QUESTIONS ARISING ON A CRUISE BY CRUISE BASIS

21.

22.

23.

Whether, and the extent to which, each Cruise experienced disruption to its scheduled

itinerary and standards.

If the answer to question 21 is yes, whether that disruption was a result of circumstances
outside of Scenic’s control, including climatic or other weather conditions and the effects

arising from such conditions, water levels and lock closures.

If the answer to question 22 is yes, whether the circumstances relied upon by the Plaintiff

occurred only because of:

a) an act, default or omission of, or a representation made by, any person other

than the supplier, or an agent or employee of the supplier; or

b) acauseindependent of human control that occurred after the services were supplied.



24.

25.

26.

27.

28.

29.

If the answer to question 23 is yes, did any failure to comply with the Purpose Guarantee
or the Result Guarantee (as those terms are defined in the ASOC) occur only because of

such circumstance.
Whether Scenic failed to provide a Cruise which was fit for the Particular Purpose.
Whether Scenic failed to provide a Cruise which achieved the Desired Result.

Whether, subject to any individual defences, Scenic breached the Purpose Guarantee and

the Result Guarantee.

Whether any breach of the Purpose Guarantee and the Result Guarantee constituted a
'major failure' within the meaning of'ss 267(3) and 268 of the ACL? Specifically, whether

Scenic's failures (if any) were a major failure because:

a) the services (with the meaning given to that word in s 4 of the Competition
and Consumer Act) would not have been acquired (with the meaning given to that
word in s 4 of the Competition and Consumer Act) by a reasonable consumer fully

acquainted with the nature and extent of the failure; or
b) the services, and any product resulting from the services,
1) were unfit for a purpose made known (ie, the Particular Purpose); and

i1)  could not easily and within a reasonable time, be remedied to make them fit

for such a purpose; or
c) the services, and any product resulting from the services:

1)  were not of such a nature, or quality, state or condition, that they might

reasonably be expected to achieve the Desired Result and;

i1)  could not easily and within a reasonable time, be remedied to achieve such

result.

Whether Group Members are entitled to recover compensation pursuant to s 267(3) of the

ACL.

E. S 61(3) DEFENCES

30.

Whether (for the purposes of s 61(3) of the Australian Consumer Law (ACL)) it was
unreasonable for passengers to rely on the skill or judgment of Scenic to provide Cruises

which were reasonably fit to meet the Purpose Guarantee and Result Guarantee (as



31.
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defined in the ASOC) by reason of the climate and river conditions that lowered the level
of the Rhine/Danube system of rivers in the time period of Cruises 1 to 21 (ie, June to

December 2018).

Whether Mr Kelly and the Group Members ought to have known that the Cruises and
associated Services were subject to change and may need to be varied as a result of
adverse climatic or other weather conditions and the effects arising from such conditions,
water levels, lock closures, or other circumstances beyond the control of the entity from

which they acquired the Services.

F. QUANTIFICATION - ALLOWANCES AND INTEREST

32.

33.

34.

If an order is made for an award of damages to Group Members under s 267(3) or s 267(4)

of the ACL, whether allowances should be made for any moneys:
a) paid to the Group Member under the River Cruise Guarantee;

b) claimable, but not claimed, by the Group Member under the River Cruise

Guarantee; and

c) otherwise paid to the Group Member as compensation for a reduction in the

value of the Services supplied to them.

Whether Group Members are entitled to interest under s 100 of the Civil Procedure Act
2005 (NSW) on any damages awarded to Group Members under s 267(3) of the ACL and

if so, whether the event and date from which interest is to be calculated is:

a) the date on which a deposit and any subsequent amounts due in respect of a

ticket on a Cruise were paid;

b) the date of embarkation;
c) the date of disembarkation;, or
d) some other event and/or date.

Whether Group Members are entitled to interest under s 100 of the Civil Procedure Act
2005 (NSW) on any damages awarded to Group Members under s 267(4) of the ACL and,

if so, whether the event and date from which interest is to be calculated is:
a) the date of embarkation;

b) the date of disembarkation; or
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some other event and/or date.





