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Note as to terminology and privilege

The 1%t to 454" Cross-Defendants (Deloitte) plead to the Third Cross-Claim Statement of
Cross-Claim filed 18 March 2019 (Potts Class Action Cross-Claim) as follows, adopting the
definitions therein unless otherwise stated. This includes terms defined in the Plaintiffs' Further
Amended Joint Statement of Claim (as further amended from time to time) (Plaintiffs' Claim),
which have been adopted in the Potts Class Action Cross-Claim. Headings and subheadings
adopted in the Potts Class Action Cross-Claim are repeated for ease of reference only.

Admissions made in this Defence are for the purpose of this proceeding only and not because

of any or all of the Cross-Defendants know or believe those matters to be true or false.

Nothing in this Defence should be taken to amount to an express or implied waiver of any
privilege against self-incrimination or privilege against self-exposure to penalty belonging to
the Defendants (or any one of them) or to any of their partners, directors, officers or

employees.
The Parties

1. Deloitte admit paragraph 1.
2. Deloitte admit paragraph 2.
3. As to paragraph 3, Deloitte:

(a) say that they are (or were, as applicable) partners in an Australian partnership
trading as Deloitte Touche Tohmatsu (DTT);

(b) say that the membership of DTT changed from time to time and, accordingly,
do not admit that all named Cross-Defendants were partners at all material

times;

(c) say that any conduct engaged in by any of the Cross-Defendants in respect of
DTT's audits of DSSH's FY13 Financial Statements (i.e. the FY13 Audit) and
DSH's FY14 Financial Statements (i.e. the FY14 Audit) and FY15 Financial
Statements (i.e. the FY15 Audit) (fogether, the DTT Engagements) was
conducted by them in the ordinary course of the business of DTT and/or with
the authority of DTT's partners at the relevant time;



(d) admit that, as partnhers of DTT, they carry on (or carried on, as applicable)
business in Australia as providers of (amongst other things) accounting and

auditing services, trading under the name "Deloitte Touche Tohmatsu"; and

(e) note that in the interests of economy, in the balance of this Defence, Deloitte
have not repeated the contentions in sub-paragraphs 3(a) to 3(d), but that the
whole of this Defence is subject to Deloitte’s position that the membership of

DTT changed from time to time; and
() otherwise, deny the paragraph.
4. Deloitte admit paragraph 4.
The Retainers

5. As to paragraph 5, Deloitte refer to paragraphs 376-378 of Deloitte's Defence to the
Plaintiffs' Claim. '

6. As to paragraph 6, Deloitte:
(a) repeat their responses to paragraphs 3 and 4;
(a) rely on the terms of the FY 14 Retainer for their full meaning and effect; and
(b) otherwise, admit the paragraph.
7. As to paragraph 7, Deloitte:
(b) repeat their responses to paragraphs 3 and 4;
(c) rely on the terms of the FY15 Retainer for their full meaning and effect; and
(d) otherwise, admit the paragraph.
8. As to paragraph 8, Deloitte:
(a) repeat their response to subparagraph 6(b); and
(b) otherwise, do not admit the paragraph.
9. As to paragraph 9, Deloitte:
(a) repeat their response to subparagraph 7(b); and
(b) otherwise, do not admit the paragraph.
10. As to paragraph 10, Deloitte:
(a) repeat their responses to subparagraphs 6(b) and 7(b); and

(b) otherwise, admit the paragraph.
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Accounting and Auditing Framework

CA and Accounting Standards

11.

12.

13.

14.

As to paragraph 11, Deloitte refer to and repeat paragraphs 111-134 of Deloitte's

Defence to the Plaintiffs' Claim.

As to paragraph 12, Deloitte refer to and repeat paragraphs 389-409 of Deloitte's

Defence to the Plaintiffs' Claim.

As to paragraph 13, Deloitte:

(a) rely on all applicable and relevant auditing standards issued by the Auditing
and Assurance Standards Board (AUASB) for their full content and meaning
to the extent that they were in force and in the form in which they existed at the

time;

(b) say that ASA265 and all other applicable/relevant auditing standards issued by
the AUASB include mandatory provisions and/or guidance according to their

terms; and
(¢ otherwise, do not admit the paragraph.
As to paragraph 14, Deloitte: |
(a) repeat their response to paragraph 13; and

(b) otherwise, do not admit the paragraph.

Representations by Deloitte in respect of Inventory Obsolescence Provisions

The FY14 Inventory Representations

15.

16.

As to paragraph 15, Deloitte:»

(a) repeat their response to paragraph 19; and
(b) otherwise, admit the paragraph.

As to paragraph 16, Deloitte:

(a) repeat their response to paragraph 19;

(b) rely on Deloitte's Audit strategy for Dick Smith Holdings for the financial year
ending 29 June 2014 for its full content and meaning (FY2014 Audit Strategy

Presentation); and
(¢ otherwise, do not admit the paragraph.

Particulars
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Deloitte presentation entitled "Audit Strategy Dick Smith Holdings; External Audit Strategy

17.

18.

19.

for the financial year ending 29 June 2014" dated January 2014
As to paragraph 17, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, admit the paragraph.
As to paragraph 18, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, do not admit the paragraph.
As to paragraph 19, Deloitte:

(@) will rely upon the FY2014 FAC Report (which was dated 6 August 2014) and
the further amended (and final) version of that report (which was dated 12
August 2014) given to the members of the FAC in person at the meeting on 12

August 2014 for their full content and meaning;

(b) will rely upon all of the facts, matters and circumstances concerning the parties’
dealings in relation to the FY2014 Audit as to the content of any representation;

and

(©) otherwise, deny the paragraph.

The FY15 Inventory Representations

20.

21.

22.

As to paragraph 20, Deloitte:

(a) repeat their response to paragraph 23; and
(b) otherwise, admit the paragraph.

As to paragraph 21, Deloitte:

(a) repeat their response to paragraph 23;

(b) rely on Deloitte's FY15 Audit Strategy Presentation for its full content and

meaning; and
(©) otherwise, do not admit the paragraph.
As to paragraph 22, Deloitte:
(a) repeat their response to paragraph 23; and

(b) otherwise, admit the paragraph.
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23. As to paragraph 23, Deloitte:

(a)
(b)

(c)

will rely upon the FY2015 FAC Report for its full content and meaning;

will rely upon all of the facts, matters and circumstances concerning the parties’
dealings in relation to the FY2015 Audit as to the content of any representation;
and

otherwise, deny the paragraph.

Deloitte Inventory Representations

24. As to paragraph 24, Deloitte:

(@)
(b)

(c)

repeat their responses to paragraphs 19 and 23;

say that, at all material times, if they were conducting themselves in relation to
a "financial service" within the meaning of s 1041H of the Corporations Act
and/or "financial services" within the meaning of s 12DA of the ASIC Act (which
in each case is denied), then that service was an "exempt service" within the

meaning of the Corporations Regulations; and
Particulars

Corporations Regulations, r 7.1.29
Corporations Act, s 766A(2)
ASIC Act, s 5(3)

otherwise, deny the paragraph.

25. As to paragraph 25, Deloitte:

(@)
(b)

(c)

repeat their responses to paragraphs 19 and 23;

say that, at all material times, if they were conducting themselves in relation to
"financial services" within the meaning of s 12DB of the ASIC Act (which in
each case is denied), then that service was an "exempt service" within the

meaning of the Corporations Regulations; and
Particulars

Corporations Regulations, r 7.1.29
Corporations Act, s 766A(2)
ASIC Act, s 5(3)

otherwise, deny the paragraph.



Misleading or Deceptive Conduct — Deloitte Inventory Representations
Allegation that Inventory Provisions did not comply with AASB 102
26.  As to paragraph 26, Deloitte:
(a) refer to and repeat paragraphs 144—148, 150-151, 239 and 245 of Deloitte's

Defence to the Plaintiffs' Claim; and
(b) otherwise, do not admit the paragraph.
Misleading conduct — the FY14 Inventory Representations
27. As to paragraph 27, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, deny the paragraph.

28. As to paragraph 28, Deloitte refer to and repeat paragraphs 427—431 and 445—449 of

Deloitte's Defence to the Plaintiffs' Claim.
29. As to paragraph 29, Deloitte:
(a) repeat their responses to paragraphs 19, 24 and 26-28; and
(b) otherwise, deny the paragraph.
30. As to paragraph 30, Deloitte:
(a) repeat their response to paragraphs 19, 25-28; and
(b) otherwise, deny the paragraph.
Misleading conduct — the FY15 Inventory Representations
31. As to paragraph 31, Deloitte:
(a) repeat their response to paragraph 23; and
(b) otherwise, deny the paragraph.

32. As to paragraph 32, Deloitte refer to and repeat paragraphs 456—460 of Deloitte's

Defence to the Plaintiffs' Claim.

33. As to paragraph 33, Deloitte:
(a) repeat their responses to paragraphs 23, 24, 26, 31-32; and
(b) otherwise, deny the paragraph.

34. As to paragraph 34, Deloitte:



(a) repeat their responses to paragraphs 23, 25, 26, 31-32; and
(b) otherwise, deny the paragraph.
Representations by Deloitte in respect of Rebates
The FY14 Rebate Representations
35. As to paragraph 35, Deloitte:
(@) repeat their response to paragraph 19; and
(b) otherwise, admit the paragraph.
36. As to paragraph 36, Deloitte:
(a) repeat their response to paragraph 19;

(b) rely on Deloitte's FY2014 Audit Strategy Presentation and for its full content

and meaning; and
(©) otherwise, admit the paragraph.
37. As to paragraph 37, Deloitte:
(a) repeat their responses to paragraphs 35 and 36; and
(b) otherwise, do not admit the paragraph.
38. As to paragraph 38, Deloitte:
€)) repeat their response to paragraph 19;

(b) admit Deloitte requested DSH provide them information on the manner in which

O&A rebates were recognised and treated in the accounts of DSH; and
(©) otherwise, do not admit the paragraph.
39. As to paragraph 39, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, do not admit the paragraph.
40. As to paragraph 40, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwiée, do not admit the paragraph.
41, As to paragraph 41, Deloitte:

(@) repeat their response to paragraph 19; and
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(b) otherwise, deny the paragraph.
The FY15 Rebate Representations
42. As to paragraph 42, Deloitte repeat their response to paragraph 38.
43. As to paragraph 43, Deloitte:
(@) repeat their response to paragraph 23; and
(b) otherwise, admit the paragraph.
44, As to paragraph 44, Deloitte:
(a) repeat their response to paragraph 23;

(b) rely on Deloitte's FY15 Audit Strategy Presentation for its full content and

meaning; and
(©) otherwise, do not admit the paragraph.
45, As to paragraph 45, Deloitte: |
(@) repeat their response to paragraph 23; and
(b) otherwise, do not admit the paragraph.
46. As to paragraph 46, Deloitte:
(a) repeat their response to paragraph 23; and
(b) otherwise, deny the paragraph.
Deloitte Rebate Representations
47. As to paragraph 47, Deloitte:
(a) repeat paragraphs 19, 23 and 24; and
(b) | otherwise, deny the paragraph.
48. As to paragraph 48, Deloitte:
(a) repeat paragraphs 25, 41 and 46; and
(b) otherwise deny the paragraph.
Misleading or Deceptive Conduct — Deloitte Rebate Representations
Misleading conduct — FY14 Rebate Representations

49, As to paragraph 49, Deloitte:



50.

51.

52.

53.

(a) refer to and repeat paragraphs 164-168, 173, 175, 177, 178, 179, 182—-185,
187 and 240-241 of Deloitte's Defence to the Plaintiffs' Claim; and

(b) otherwise, do not admit the paragraph.

As to paragraph 50, Deloitte:

(a) repeat their response to paragraphs 19, 41 and 47-49; and
(b) otherwise, deny the paragraph.

As to paragraph 51, Deloitte refer to and repeat paragraphs 450-454 of Deloitte's

Defence to the Plaintiffs' Claim.

As to paragraph 52, Deloitte:

(a) repeat their responses to paragraphs 19, 24, 41 and 47-50; and
(b) otherwise, deny the paragraph.

As to paragraph 53, Deloitte:

(a) repeat their response to paragraph 25 and 52; and

(b) otherwise, deny the paragraph.

The FY15 Rebate Representations

54.

55.

56.

57.

As to paragraph 54, Deloitte:

(a) refer to and repeat paragraphs 155-158, 174-175, 180-181, 187, and 246—
247 of Deloitte's Defence to the Plaintiffs' Claim; and

(b) otherwise, do not admit the paragraph.

As to paragraph 55, Deloitte:

(a) repeat their response to paragraph 23; and
(b) otherwise, deny the paragraph.

As to paragraph 56, Deloitte refer to and repeat paragraphs 461-465 of Deloitte's
Defence to the Plaintiffs' Claim.

As to paragraph 57, Deloitte:
(a) repeat their responses to paragraph 23, 24, 54 and 55; and

(b) otherwise, deny the paragraph.
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58. As to paragraph 58, Deloitte:
(a) repeat their responses to paragraph 23, 25, 54, 55; and
(b) otherwise, deny the paragraph.
Representations by Deloitte in respect of Warranty Sign On Liability
59. Deloitte do not admit paragraph 59.
60. As to paragraph 60, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, do not admit the paragraph.
61. As to paragraph 61, Deloitte:
(@) repeat their response to paragraph 19; and
(b) otherwise, admit the paragraph.
62. As to paragraph 62, Deloitte say:
(a) repeat their response to paragraph 19; and
(b) otherwise, do not admit the paragraph.
63. As to paragraph 63, Deloitte:
(a) repeat their responses to paragraphs 4, 9-10, 12-14, 19 and 59-62; and
(b) otherwise, deny the paragraph.
64. As to paragraph 64, Deloitte:
(@) repeat their response to paragraphs 24 and 63; and
(b) otherwise, deny the paragraph.
65. As to paragraph 65, Deloitte:
(a) repeat their response to paragraphs 25 and 63; and
(b) otherwise, deny the paragraph.
Misleading or Deceptive Conduct — Warranty Sign on Liability Representations
66. As to paragraph 66, Deloitte:

(@) refer to and repeat paragraphs 193-201 and 239-241 of Deloitte's Defence to
the Plaintiffs' Claim; and

(b) otherwise, do not admit the paragraph.
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67. As to paragraph 67, Deloitte refer to and repeat paragraphs 432-443 of Deloitte's
Defence to the Plaintiffs' Claim.

68. As to paragraph 68, Deloitte:
(@ repeat their response to paragraphs 66 and 67; and
(b) otherwise, deny the paragraph.
69. As to paragraph 69, Deloitte:
(a) repeat their responses to paragraphs 19, 24, 66 and 67; and
(b) otherwise, deny the paragraph.
70. As to paragraph 70, Deloitte:
(a) repeat their responses to paragraphs 19, 25, 66 and 67; and
(b) otherwise, deny the paragraph.
Representations by Deloitte in respect of Onerous Lease Provision Release
71. As to paragraph 71, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, do not admit the paragraph.
72. As to paragraph 72, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, admit the paragraph.
73. As to paragraph 73, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, admit the paragraph.
74. As to paragraph 74, Deloitte:
(a) repeat their response to paragraph 19; and
(b) otherwise, deny the paragraph.
75. As to paragraph 75, Deloitte:
(a) repeat their responses to paragraph 24 and 74; and

(c) otherwise, deny the paragraph.
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76. As to paragraph 76, Deloitte:

(a) repeat their responses to paragraphs 25 and 74; and

(b) otherwise, deny the paragraph.
Misleading or Deceptive Conduct — Onerous Lease Provision Representations
77. As to paragraph 77, Deloitte:

(a) refer to and repeat paragraphs 216-218 and 239-241 of Deloitte's Defence to
the Plaintiffs' Claim; and

(b) otherwise, do not admit the paragraph.
78. As to paragraph 78 Deloitte:
(a) repeat paragraphs 75 and 76; and
(b) otherwise, deny the paragraph.
79. As to paragraph 79, Deloitte:
(a) repeat their responses to paragraphs 19, 24, 77 and 78; and
(b) otherwise, deny the paragraph.
80. As to paragraph 80, Deloitte:
(a) repeat their responses to paragraphs 19, 25, 77 and 78; and
(b) otherwise, deny the paragraph.
Deloitte Report Representations
Deloitte’s FY13 Express Representations and Deloitte’s FY13 Implied Representations

81. As to paragraph 81, Deloitte refer to and repeat paragraphs 411-416 and 467—468 of
Deloitte's Defence to the Plaintiffs’ Claim.

Deloitte’s FY14 Financial Statements Representations

82. As to paragraph 82, Deloitte
(a) repéat their responses to paragraph 84; and
(b) otherwise, deny the paragraph.

83. As to paragraph 83, Deloitte:
(a) repeat their responses to paragraph 84;

(b) rely on the FY14 Audit Report for its full content and meaning; and
13



84.

(c)

otherwise, admit the paragraph.

As to paragraph 84, Deloitte:

(a)
(b)

(c)

(d)

(e)

(f)

(9)

(h)

repeat their response to paragraphs 19 and 83;

say that, on 18 August 2014, each of Abboud and Potts provided a
management representation letter to DTT dated 18 August 2014 as to matters
concerning the FY14 Financial Statements (FY14 Management
Representation Letter);

say that, on 18 August 2014, each of Abboud and Potts gave a declaration
pursuant to s 295A of the Corporations Act (FY14 CEO / CFO Declaration and
Assurance) for the year ended 29 June 2014;

say that, on 18 August 2014, the DSH Directors gave a declaration pursuant to
s 295(5) of the Corporations Act as to the FY14 Financial Statements (FY14

Directors' Declaration);

rely on the FY14 Management Representation Letter, the FY14 CEO / CFO
Declaration and Assurance and the FY14 Directors Declaration for their full

content and meaning;

say that, after the giving of the FY14 Management Representation Letter, the
FY14 CEO / CFO Declaration and Assurance and the FY14 Directors
Declaration, the First Cross-Defendant (as lead auditor) signed the FY 14 Audit
Report, in his name and in the name of the DTT pursuant to s 324AB(3) of the
Corporations Act;

say that the FY14 Audit Report was divided into, relevantly, three sections:
“Directors' Responsibility for the Financial Report”; “Auditor's Responsibility”;
and “Opinion”;

say that under the heading “Directors' Responsibility for the Financial Report”,
the FY14 Audit Report stated that the directors of DSH were responsible for
the preparation of the FY14 Financial Statements that gives a true and fair view
in accordance with Australian Accounting Standards and the Corporations Act
and for such internal control as the directors determine necessary to enable
the preparation of the FY 14 Financial Statements that gives a true and fair view
and is free from material misstatement, whether due to fraud or error. In Note
2, the directors also stated, in accordance with AASB 101 that the consolidated

financial statements comply with IFRS;

14



(i)

1)

under the heading “Auditor's Responsibility”, the FY14 Audit Report stated,

inter alia, that:

(i)

(ii)

(iii)

(iv)

DTT's responsibility was to express an opinion on the financial report
based on their audit. DTT conducted their audit in accordance with
Australian Auditing Standards. Those standards required that DTT
comply with relevant ethical requirements relating to audit
engagements and plan and perform the audit to obtain reasonable
assurance whether the financial report was free from material

misstatement;

an audit involves performing procedures to obtain audit evidence about
the amounts and disclosures in the financial report. The procedures
selected depend on the auditor’s judgement, including the assessment
of the risks of material misstatement of the financial report, whether due
to fraud or error. In making those risk assessments, the auditor
considers internal control relevant to DSH's preparation of the financial
report that gives a true and fair view, in order to design audit procedures
that are appropriate in the circumstances, but not for the purpose of

expressing an opinion on the effectiveness of DSH's internal control;

an audit also includes evaluating the appropriateness of accounting
policies used and the reasonableness of accounting estimates made by
the DSH directors, as well as evaluating the overall presentation of the

financial report; and

DTT believed that the audit evidence that they had obtained was

sufficient and appropriate to provide a basis for their audit opinion;

under the heading “Opinion”, the FY14 Audit Report stated, inter alia, that in

DTT's opinion:

(i

the FY14 Financial Statements was in accordance with the

Corporations Act, including:

@) giving a true and fair view of the consolidated entity's financial
position as at 29 June 2014 and of its performance for the year

ended on that date; and

(2) complying with Australian Accounting Standards and the

Corporations Regulations; and

15



(k)

()

(i) the FY14 Financial Statements also complies with IFRS as disclosed in
Note 2;

will rely at trial on the FY 14 Audit Report and FY14 Financial Statements for

their full content and meaning; and

otherwise, deny the paragraph.

FY15 Financial Statements Representations

85.

86.

87.

As to paragraph 85, Deloitte:

(a)
(b)

repeat their response to paragraph 87; and

otherwise, deny the paragraph.

As to paragraph 86, Deloitte:

(@)
(b)
(c)

repeat their response to paragraph 87,
rely on the FY 15 Audit Report for its full content and meaning; and

otherwise, admit the paragraph.

As to paragraph 87, Deloitte:

(a)
(b)

()

(d)

(€)

(f)

repeat their responses to paragraphs 23 and 86;

say that, on 17 August 2015, each of Abboud and Potts provided a
management representation letter to DTT dated 17 August 2015 as to matters
concerning the FY15 Financial Report (FY15 Management Representation
Letter);

say that, on 17 August 2015, each of Abboud and Potts gave a declaration
pursuant to s 295A of the Corporations Act (FY15 CEO / CFO Declaration and
Assurance) for "the half year ended 28 December 2014" (which Deloitte says
was intended to refer to the "year ended 28 June 2015");

say that, on 17 August 2015, the DSH Directors gave a declaration pursuant to
s 295(5) of the Corporations Act as to the FY15 Financial Report (FY15

Directors' Declaration);

rely on the FY15 Management Representation Letter, FY15 CEO / CFO
Declaration and Assurance and the FY15 Directors Declaration for their full

content and meaning; and

say that, after the giving of the FY15 Management Representation Letter, the

FY15 CEO / CFO Declaration and Assurance and the FY15 Directors
16



(9)

(h)

(i)

Declaration the First Cross-Defendant (as lead auditor) signed the FY15 Audit
Report, in his name and in the name of DTT pursuant to s 324AB(3) of the

Corporations Act;

say that the FY15 Audit Report was divided into, relevantly, three sections:
“Directors' Responsibility for the Financial Report”; “Auditor's Responsibility”;

and “Opinion”;

say that under the heading “Directors' Responsibility for the Financial Report”,
the FY15 Audit Report stated that the directors of DSH were responsible for
the preparation of the financial report that gives a true and fair view in

accordance with Australian Accounting Standards and the Corporations Act

and for such internal control as the directors determine necessary to enable

the preparation of the financial report that gives a true and fair view and is free

from material misstatement, whether due to fraud or error. In Note 2, the
directors also stated, in accordance with AASB 101 that the consolidated

financial statements comply with IFRS;

under the heading “Auditor's Responsibility”, the FY15 Audit Report stated,

inter alia, that:

(i)

(ii)

DTT's responsibility was to express an opinion on the financial report
based on their audit. DTT conducted their audit in accordance with
Australian Auditing Standards. Those standards required that DTT
comply with relevant ethical requirements relating to audit
engagements and plan and perform the audit to obtain reasonable
assurance whether the financial report was free from material

misstatement;

an audit involves performing procedures to obtain audit evidence about
the amounts and disclosures in the financial report. The procedures
selected depend on the auditor’'s judgement, including the assessment
of the risks of material misstatement of the financial report, whether due
to fraud or error. In making those risk assessments, the auditor
considers internal control relevant to DSH's preparation of the financial
report that gives a true and fair view, in order to design audit procedures
that are appropriate in the circumstances, but not for the purpose of

expressing an opinion on the effectiveness of DSH's internal control;
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()

(k)

("

(iii)

(iv)

an audit also includes evaluating the appropriateness of accounting

policies used and the reasonableness of accounting estimates made by

the DSH directors, as well as evaluating the overall presentation of the

financial report; and

DTT believed that the audit evidence that they had obtained was

sufficient and appropriate to provide a basis for their audit opinion;

under the heading “Opinion”, the FY15 Audit Report stated, inter alia, that in

DTT's opinion:

(i)

(ii)

the FY15 Financial Report was in accordance with the Corporations

Act, including:

(A)

(B)

giving a true and fair view of the consolidated entity's financial
position as at 28 June 2015 and of its performance for the year
ended on that date; and

complying with Australian Accounting Standards and the
Corporations Regulations; and

the FY 15 Financial Report also complies with IFRS as disclosed in Note

2;

will rely at trial on the FY15 Audit Report and FY15 Financial Report for their

full content and meaning; and

otherwise, deny the paragraph.

Deloitte Report Representations

88.

89.

As to paragraph 88, Deloitte:

(a) repeat their responses to paragraphs 24, 82-87; and

(b) otherwise, deny the paragraph.

As to paragraph 89, Deloitte:

(a) Repeat their response to paragraphs 25 and 82-87; and
(b) otherwise, deny the paragraph.
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Misleading or Deceptive Conduct — Deloitte Report Representations

Misleading or Deceptive Conduct — Deloitte’s FY13 Express Representations and Deloitte’s

FY13 Implied Representations
90. As to paragraph 90, Deloitte refer to and repeat paragraphs 427—444 and 469-472 of

Deloitte's Defence to the Plaintiffs' Claim.
Misleading or Deceptive Conduct — FY14 Audit Report Representation
91. As to paragraph 91, Deloitte:

(a) repeat their response to paragraphs 26, 27-28, 49, 50-51, 66, 68, 77, 78 and
84:; and

(b) otherwise deny, the paragraph.

92. As to paragraph 92, Deloitte refer to and repeat paragraphs 445-455 and 479—484 of

Deloitte's Defence to the Plaintiffs' Claim.
93. As to paragraph 93, Deloitte:
(@) repeat their response to paragraphs 19, 24, 88, 91 and 92; and
(b) ofhenNise, deny the paragraph.
94. As to paragraph 94, Deloitte:
(a) repeat their response to paragraph 19, 25, 88, 91 and 92; and
(b) otherwise, deny the paragraph.
Misleading or Deceptive Conduct — FY15 Audit Report Representation
95. As to paragraph 95, Deloitte:
(a) repeat their response to paragraphs 26 and 54; and
(b) otherwise, deny the paragraph.

96. As to paragraph 96, Deloitte refer to and repeat paragraphs 456-466 and 491-496 of

Deloitte's Defence to the Plaintiffs' Claim.

97. As to paragraph 97, Deloitte:
(a) repeat their responses to paragraphs 24, 95 and 96; and
(b) otherwise, deny the paragraph.

98. As to paragraph 98, Deloitte:

(a) repeat their responses to paragraphs 25, 95 and 96; and
19



(b) otherwise, deny the paragraph.

Claim by Potts for damages

99.

Deloitte note paragraph 99.

Claim by Potts in relation to the FY14 Financial Statements

100.

101.

102.

As to paragraph 100, Deloitte:

(a) repeat their responses to paragraphs 15-19, 35, 37, 41, 69-63, 71-74, 81, 82-
84; and

(b) otherwise, do not admit the paragraph 100.
Deloitte do not admit paragraph 101.
As to paragraph 102, Deloitte:

(a) repeat their responses to paragraphs 28-30, 51-53, 69-70, 79-80, 90 and 92-
94

(b) refer to and repeat paragraphs 145-148, 150, 166-169, 182-187, 190-192, 201,
218, 240-241, 239-244, 285-303, 357-358, 360-365 of Deloitte's Defence to the
Plaintiffs' Claim; and

(©) otherwise, deny the paragraph.

Claim by Potts in relation to the FY15 Financial Statements

103.

104.

105.

As to paragraph 103, Deloitte:

(a) repeat their responses to paragraphs 20, 22-23, 43, 46 and 85-87; and
(b) otherwise, do not admit the paragraph.

Deloitte do not admit paragraph 104.

As to paragraph 102 Deloitte:

(a) repeat their responses to paragraphs 32-34, 56-58 and 96-98;

(b) refer to and repeat paragraphs 145-148, 151, 1569-162, 166-169, 182-187, 190-
192, 245-250, 357-358 and 360-365 of Deloitte's Defence to the Plaintiffs'
Claim; and

(c) otherwise, deny the paragraph.

Claim by Potts for equitable contribution

106.

Deloitte note paragraph 106.
20



Coordinate liability — Claims in respect of FY14

107. Deloitte admit paragraph 107.

108. Deloitte deny paragraph 108.

109. As to paragraph 109, Deloitte:
(a) repeat their responses to paragraphs 24 and 92-93; and
(b) otherwise, deny the paragraph.

110.  As to paragraph 110, Deloitte:
(a) repeat their responses to paragraphs 25 and 92-93; and
(b) otherwise, deny the paragraph.

111.  As to paragraph 111, Deloitte:
(a) repeat paragraph 102; and
(b) otherwise do not admit the paragraph.

112. Deloitte deny paragraph 112.

113. Deloitte deny paragraph 113.

114. Asto paragraph 114, Deloitte refer to and repeat paragraphs 411—-421, 427—455, 467—
490, 503-508 and 512-515 of Deloitte's Defence to the Plaintiffs' Claim.

115. Deloitte deny paragraph 115.

116. Deloitte deny paragraph 116.

117. Deloitte deny paragraph 117.

Coordinate liability — Claims in respect of FY15

118. Deloitte admit paragraph 118.

119. Deloitte deny paragraph 119.

120. As to paragraph 120, Deloitte:
(a) repeat their responses to paragraphs 19, 24 and 97; and
(b) otherwise, deny the paragraph.

121. As to paragraph 121, Deloitte:
(a) repeat their responses to paragraphs 19, 25 and 98; and

(b) deny the paragraph.
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122.
123.
124.

125.

126.
127.
128.
129.

OTHER DEFENCES

Deloitte deny paragraph 122.

Deloitte deny paragraph 123.

Deloitte deny paragraph 124.

As to paragraph 125, Deloitte refer to and repeat paragraphs 411-515 of Deloitte's

Defence to the Plaintiffs' Claim.

Deloitte deny paragraph 126.

Deloitte deny paragraph 127.

Deloitte deny paragraph 128.

Deloitte deny that Abboud is entitled to any of the relief claimed or at all.

In further or alternative answer to the whole of the Potts Class Action Cross-Claim, Deloitte

plead as follows:

130.

The FY13 Retainer, the FY14 Retainer and the FY15 Retainer (together, the
Retainers) each provided that the DTT Engagements would be conducted on the

basis that;

(a) the directors acknowledged and understood that they had the responsibility:

(i)

(ii)

(i)

for the preparation of, relevantly, the financial reports which were the
subject of the Retainers ((i.e. relevantly, the FY13 Financial
Statements, FY14 Financial Statements and FY15 Financial
Statements, together, the Financial Reports) that gave a true and fair
view in accordance with Australian Accounting Standards and the

Corporations Act;

for such internal control as the directors determined was necessary to
enable the preparation of the Financial Reports that are free from

material misstatement, whether due to fraud or error; and
to provide Deloitte with:

(1) access to all information of which the directors and management
were aware that was relevant to the preparation of the Financial

Reports such as records, documentation and other matters;
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(2) additional information that Deloitte may request from the

directors and management for the purpose of the Retainers; and

(3) unrestricted access to persons within the entity from whom

Deloitte determined it necessary to obtain evidence;

(b) DSSH or DSH (as relevant) was responsible for, amongst other things,
providing Deloitte with accurate and complete information and all information

that was relevant to the services to be provided under the Retainers.

Conduct of directors and management

131.

132.

Deloitte refer to their paragraphs 44 and 45 of the Plaintiffs' Claim and their response
thereto, and say that at all material times the directors of DSSH or DSH (as relevant)
were responsible for the preparation and fair presentation of the Financial Reports in
accordance with Accounting Standards (including the Australian Accounting
Standards) and the Corporations Act, and such responsibility included establishing and
maintaining internal control relevant to the preparation and fair presentation of the
financial report that is free from material misstatement, whether due to fraud or error,
selecting and applying appropriate accounting policies; and making accounting

estimates that are reasonable in the circumstances.

Particulars
Corporations Act Chapter 2M, Part 2M.3

By letter dated 18 August 2014 (in connection with the consolidated financial
statements of DSH and its controlled entities for the year ended 28 June 2014) (i.e.
the FY14 CEO / CFO Declaration and Assurance) and by letter dated on or about 17
August 2015 (in connection with the consolidated financial statements of DSH and its
controlled entities for the year ended 29 June 2015) (i.e. the FY15 CEO / CFO
Declaration and Assurance), each of Abboud and Potts gave a declaration pursuant
to s 295A of the Corporations Act (together, the CEO / CFO Declarations and

Assurances):

(a) which was provided to the Board prior to the Board approving DSH's financial

statements;
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133.

(b) which included statements to the effect that, to the best of each of their

knowledge:

(i)

(ii)

(iif)

(iv)

(v)

(vi)

the financial records of DSH had been properly maintained in
accordance with s 286 of the Corporations Act;

the financial statements and the accompanying notes complied with the

appropriate accounting standards;

the financial statements and accompanying notes gave a true and fair
view of the financial position and performance of DSH for the financial

year,

DSH had complied with all other matters prescribed by the Corporations

Regulations in relation to the financial statements and notes;

the financial report was founded on a sound system of risk management

and internal compliance and control;

DSH's risk management and internal compliance and control system

was operating efficiently and effectively in all material aspects; and

(¢ upon the entire terms of which Deloitte rely for their full content and meaning.

On 23 October 2013, 18 August 2014, and 17 August 2015, the directors of DSSH or
DSH (as applicable) made a declaration in the FY13 Financial Statements (FY13

Directors’ Declarations), FY14 Directors' Declaration and the FY15 Directors'

Declaration (together, the Directors’ Declarations):

(a) to the effect that:

(i)

(ii)

(iif)

in the directors' opinion, there were reasonable grounds to believe that

DSH and the consolidated entity would be able to pay its debts as and
when they became due and payable;

in the directors' opinion, the financial statement and notes attached
thereto were in accordance with the Corporations Act, including
compliance with accounting standards and giving a true and fair view of
the financial position and performance of DSSH or DSH (as relevant)
and the consolidated entity; and

in the directors' opinion, the financial statements and notes attached
thereto were in compliance with the International Financial Reporting

Standards as stated in Note 2 of the financial statements; and
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134.

(b) upon the entire terms of which Deloitte rely for their full content and meaning.

By letter dated 23 October 2013 (in respect of the FY13 Audit) (FY13 Management
Representation Letter), the FY14 Management Representation Letter and FY15
Management Representation Letter (together, the Management Representation
Letters), Abboud and Fawaz or Abboud and Potts (as applicable) provided a

representation letter to DTT (Management Representation Letters):

(a) for the purpose of DTT expressing an opinion as to whether the relevant
financial report gave a true and fair view in accordance with the Australian

Accounting Standards and the Corporations Act;

(b) in which Abboud and Fawaz (in respect of FY2013) and Abboud and Potts (in
respect of FY2014 and FY2015) each confirmed to DTT, among other matters,
that:

(i) they had fulfilled their responsibilities as set out in the relevant audit
engagement (as to which in particular see paragraph 130 above), for
the preparation of the financial report in accordance with Australian
Accounting Standards and the Corporations Act, in particular that the

financial report gave a true and fair view in accordance therewith;
(i) they had provided DTT with:

(1 access to all information of which they were aware was relevant
to the preparation of the relevant financial report such as

records, documentation and other matters;

(2) additional information DTT have requested from them for the

purpose of the audit;

(3) unrestricted access to the persons within the entity from whom
DTT determined it necessary to obtain audit evidence;

4) all information required by the Corporations Act and all
requested information, explanations and assistance for the

purposes of the audit;

(iii) all transactions had been recorded in the accounting records and were

reflected in the financial report;

(iv) they were responsible for the design, implementation and maintenance

of internal control to prevent and detect fraud;
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(V)

(vi)

(vii)

(viii)

(ix)

(x)

(xi)

(xii)

(xiii)

significant assumptions used by them in making accounting estimates,

including those measured at fair value, were reasonable;

the effects of uncorrected misstatements (in the case of the FY13 Audit
and the FY14 Audit) or unadjusted misstatements and disclosure
deficiencies (in the case of the FY 15 Audit) were immaterial, individually
and in aggregate, to the financial report as a whole, and a summary of

such items was attached to the relevant representation letter;

the selection and application of accounting policies as described in the

notes in the financial report were appropriate;

liabilities, both actual and contingent, had been properly recorded and,

where appropriate, adequately disclosed in the financial report;

they had communicated to DTT all deficiencies in internal control of

which they were aware;

in respect of FY2014 and FY2015, they had considered the
requirements of Accounting Standard AASB 136 Impairment of Assets
when assessing the impairment of assets and in ensuring that no assets
were stated in excess of their recoverable amount, and that they had
communicated to DTT all indicators of impairment and where those
existed, they had conducted appropriate impairment testing on the

relevant asset;

in respect of the FY2014 Audit and the FY2015 Audit, they had no plans
to abandon lines of product or other plans or intentions that would result
in any excess or obsolete inventory, and no inventory was stated in an

amount in excess of net realisable value;

in respect of the FY2014 Audit and the FY2015 Audit, where assets and
liabilities were recorded at their fair value, the value attributed to these
assets and liabilities was, in the opinion of directors and management,
the fair value; and they were responsible for the reasonableness of any
significant assumptions underlying the valuation, including
consideration of whether they appropriately reflect their intent and
ability to carry out specific courses of action;

(xiii) in respect of the FY 2014 Audit, they had raised a liability as at

29 June 2014 for management’s best estimate of costs associated with

26



135.

(c)

(xiv)

(xv)

existing leases on underperforming stores prior to the actual lease
expiration date, including outstanding penalties and make good costs;
they were reviewing the performance of those stores on a regular basis

and it was their intention to exit those stores within the next 12 months;

in respect of the FY2014 Audit and the FY2015 Audit, DSH and its
consolidated entities had not breached any covenants on its financing
facility during any of the periods reported and did not expect to breach
any covenants in future periods; and they had fully disclosed to DTT all
covenants and information related to how they determined their

compliance with the terms of the covenants;

in respect of the FY2014 Audit and the FY2015 Audit, they had
performed a detailed review of the amount and nature of rebates
received or owed from suppliers during the relevant year ended; the
rebates recognised in this period had been appropriately recognised
and presented in the financial statements in accordance with Australian
Accounting Standards; in particular they confirmed that the O&A

rebates recognised as receivables as at:

(A) in the case of the FY2014 Report, 29 June 2014 totalling $16.9
mitlion;

(B) in the case of the FY2015 Report, 28 June 2015 totalling $32.5
million;

were recoverable in full from the vendors; in addition those amounts
relate to additional support received from vendors to market or clear
products in the relevant year ended and were not to be deferred and

recognised in future periods;

upon the entire terms of which Deloitte rely for their full content and meaning.

For the purposes of this defence to the Potts Class Action Cross-Claim only and

without admission, Deloitte:

(a)
(b)

repeat sections C2 to C10 of the Plaintiffs’ Claim;

say that, if the allegations in the Plaintiffs’ Claim are made out, then each of
Abboud and Potts knew the facts and matters asserted in sections C2 to C10
of the Plaintiffs’ Claim;
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(c) say that if the allegations in the Plaintiffs’ claim are made out, then by reason

of the matters set out in subparagraph (a) or alternatively paragraph (b) above:

(i)
(ii)
(iii)

the CEO/CFO Declarations and Assurances pleaded in paragraph 132;
the Directors Declarations pleaded in paragraph 133;

the Management Representation Letters pleaded in paragraph 134,

were misleading or deceptive or likely to mislead or deceive;

(d) say that each of the matters pleaded in subparagraph (a) above, or alternatively

subparagraph (b) above:

(i)

(ii)

(iii)

(iv)

a matter that ought to have been disclosed to DTT pursuant to the terms
of DTT's Retainers;

a matter of the type which Abboud and/or Potts and/or Fawaz (as
relevant) represented had been disclosed to DTT in Management

Representation Letters;

a matter of the type that a reasonable director or officer of a company
in the position of Abboud or Potts or Fawaz (as relevant) would have
disclosed to DTT,;

a matter of the type that a reasonable auditor in the position of DTT
would have expected would have been, in the circumstances,

disclosed; and

(e) say that neither Abboud nor Potts nor Fawaz (as relevant) disclosed any of the

matters set out in subparagraph (a) above, or alternatively subparagraph (b)
above to DTT: ‘

(i)

(ii)

(iii)

at the time Abboud and/or Potts and/or Fawaz (as relevant) became

aware of each of those matters; or

alternatively, at a reasonable time after becoming aware of each of

those matters; or

alternatively, at all.

136. If and to the extent Abboud or Potts is liable pursuant to the Plaintiffs' Claim in respect

of loss caused to the Plaintiffs, then in light of:

(a) the following allegations, if and to the extent they are made out:

(i)

the Plaintiffs’ allegations in the Plaintiffs' Claim against Abboud;
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137.

(b)

(i) the Plaintiffs’ allegations in the Plaintiffs' Claim against Potts;
(iii) the Plaintiffs’ allegations in the Plaintiffs’ Claim against DSH;

(iv) the allegations made by the plaintiffs in Proceeding No 2017/81938 (the
Bank Case) against Abboud;

(v) the allegations made by the plaintiffs in the Bank Case against Potts;

(vi) the allegations made by the plaintiff in Proceedings No 2017/81927 (the
Company Case) against Abboud,;

(vii)  the allegations made by the plaintiff in the Company Case against Potts;

(viiy  the allegations made by the plaintiff in the Company Case against
Murray, Raine, Ishak, Tomlinson, Wavish and Cave (together, the
NEDs);

further or alternatively the matters alleged in paragraphs 131 to 135;

then Abboud and/or Potts and/or Fawaz and/or the NEDs (as applicable):

(€)

(d)

engaged in conduct that was misleading or deceptive, or likely to mislead or
deceive, within the meaning of s 1041H of the Corporations Act, s 12DA of the
ASIC Act and s 18 of the ACL; and

breached his duty to DSSH and/or DSH to discharge his duties as a director

and officer with reasonable care and diligence.

For the purposes of this defence, Deloitte:

(@)

say that the acts of Abboud and/or Potts and/or the other directors of DSSH or
DSH at the relevant times (i.e. including the NEDs) (Other Directors) and/or

Fawaz are attributable to DSSH or DSH (as relevant); and

in the premises of subparagraph (a), the contraventions of the individuals
referred to in that subparagraph are contraventions of DSSH and DSH (as

relevant).

Contributory negligence and mitigation

138.

If any of the Plaintiffs’ allegations in the Plaintiffs' Claim are made out, and the Plaintiffs

suffered loss thereby, then that loss was suffered by reason of the wrongdoing of Potts

as set out in:

(a)

paragraph 136; and
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139.

(b)  the Plaintiffs' Claim.

By reason of the matters set out in paragraph 138 above Deloitte’s liability (if any) to
Potts is to be reduced to the extent which the court considers just and equitable having
regard to Potts' share in responsibility for the loss, as a result of the operation of s
10411(1B) of the Corporations Act, s 12GF(1B) of the ASIC Act, and s 137B of the
Competition and Consumer Act (CCA).

Proportionate liability

140.

In respect of each claim alleged against Deloitte in the Potts Class Action Cross-Claim
that is an apportionable claim for the purposes of s 34 of the CLA, s 1041L of the
Corporations Act, s12GP of the ASIC Act and s87CB of the CCA (Apportionable

Claims):

(a) if Deloitte is liable to Potts in respect of any of the Apportionable Claims, then
for the reasons set out at paragraph 136 above, Abboud is a person whose
acts or omissions caused the loss allegedly suffered by Potts which is the
subject of the Potts Class Action Cross-Claim, and therefore:

(i) Abboud is a “concurrent wrongdoer” within the meaning of s 34 of the
CLA, s 1041L of the Corporations Act, s 12GP of the ASIC Act and s
87CB of the CCA,;

(i) Deloitte’s liability (if any) to Potts is, by that reason, limited by s 35 of
the CLA, s 1041N of the Corporations Act, 87CD of the CCA and s
12GR of the ASIC Act, to an amount reflecting that proportion of the
damage or loss claimed that the Court considers is just having regard
to the extent of Abboud's responsibility for that damage or loss;

(b) further or in the alternative, if Deloitte is liable to Potts in respect of any of the
Apportionable Claims, then by reason of:

(i) the matters alleged against the NEDs by the Plaintiff in the Company
Case; and

(i) the matters stated in paragraph 133 and 135 above (in respect of the

Directors’ Declarations),

each of the Other Directors (as applicable) is a person whose acts or omissions
caused the loss allegedly suffered by Potts which is the subject of the Potts
Class Action Cross-Claim, and therefore:
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(c)

(d)

(iif)

(iv)

each of the Other Directors (as applicable) is a “concurrent wrongdoer”
within the meaning of s 34 of the CLA, s 1041L of the Corporations Act,
s 12GP of the ASIC Act and s 87CB of the CCA;

Deloitte’s liability (if any) to Potts is, by that reason, limited by s 35 of
the CLA, s 1041N of the Corporations Act, s 87CD of the CCA and s
12GR of the ASIC Act, to an amount reflecting that proportion of the
damage or loss claimed that the Court considers is just having regard
to the extent of the Other Directors’ (as applicable) responsibility for that

damage or loss.

Further or in the alternative, if Deloitte is liable to Potts in respect of any of the
Apportionable Claims that relate to FY2013, then by reason of the matters in

paragraph 136 above, Fawaz is a person whose acts or omissions caused the
loss allegedly suffered by Potts which is the subject of the Potts Class Action

Cross-Claim, and therefore:

(i

(ii)

Fawaz is a “concurrent wrongdoer” within the meaning of s 34 of the
CLA, s 1041L of the Corporations Act, s 12GP of the ASIC Act and s
87CB of the ACL in respect of any loss suffered by Potts in relation to
FY2013; and

Deloitte’s liability (if any) to Potts is, by that reason, limited by s 35 of
the CLA, s 1041N of the Corporations Act, s 87CD of the CCA and s
12GR of the ASIC Act, to an amount reflecting that proportion of the
damage or loss claimed that the Court considers is just having regard

to the extent of Fawaz's responsibility for that damage or loss.

Further or in the alternative, if Deloitte is liable to Potts in respect of any of the

Apportionable Claims, then by reason of the matters in paragraph 136 and 137
above, DSSH and DSH are each a person whose acts or omissions caused

the loss allegedly suffered by Potts which is the subject of the Potts Class

Action Cross-Claim, and therefore:

(i

(ii)

DSH and DSSH (as relevant) is a “concurrent wrongdoer” within the
meaning of s 34 of the CLA, s 1041L of the Corporations Act, s 12GP
of the ASIC Act and s 87CB of the CCA; and

Deloitte’s liability (if any) to Potts is, by that reason, limited by s 35 of
the CLA, s 1041N of the Corporations Act, s 12GR of the ASIC Act, and

s 87CD(1) of the CCA, to an amount reflecting that proportion of the
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damage or loss claimed that the Court considers is just having regard
to the extent of DSSH’s or DSH’s (as relevant) responsibility for that
damage or loss.

Limitation of liability — accountants’ scheme / retainer

141. In further or alternative answer to the Potts Class Action Cross-Claim, without

admission and for the purposes of this defence only, Deloitte:

(a)

(b)

say that if, which is denied, Deloitte are liable for any of the loss alleged in the

Potts Class Action Cross-Claim, that liability is limited in accordance with:

(i)

(ii)

(i)

(iv)

v)

(vi)

the Institute of Chartered Accountants in Australia (NSW) Scheme
approved under the Professional Standards Act 1994 (NSW)
(Professional Standards Act) commencing on 8 October 2007 (as

extended);

the Institute of Chartered Accountants in Australia (Victoria) Scheme
approved under the Professional Standards Act 2003 (Vic)
(Professional Standards Act (Vic)) commencing on 8 October 2007
(as extended);

the Institute of Chartered Accountants in Australia (NSW) Scheme
approved under the Professional Standards Act commencing on 8
October 2013; or

the Institute of Chartered Accountants in Australia (VIC) Scheme
approved under the Professional Standards Act (Vic) commencing on
8 October 2013;

the Chartered Accountants Australia and New Zealand Professional
Standards Scheme (NSW) (including as amended) approved under the
Professional Standards Act commencing on 8 October 2014;

the Chartered Accountants Australia and New Zealand Professional
Standards Scheme (Victoria) (including as amended) approved under
the Professional Standards Act (Vic) commencing on 8 October 2014;

and

say that, if and to the extent that the schemes pleaded in paragraph (a) above

do not apply and Deloitte are liable for any loss alleged in the Potts Class Action

Cross-Claim, that liability is limited in accordance with the Retainers, including

but not limited to cl 12 of the Standard Terms and Conditions that form part of
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the FY13 Retainer and cl 13 of the Standard Terms and Conditions that form
part of the FY14 Retainer and the FY15 Retainer.

Relief from liability — Corporations Act

142.

Further or in the alternative, in reliance on privilege against self-incrimination or
privilege against exposure to penalty, Deloitte does not at this time assert a positive
defence based on s 1317S (by reason of s 10411(4)), or s 1318 of the Corporations

Act but reserves their right to do so at an appropriate time.

Civil Liability Act

143.

144.

145.

Further or in the alternative, in answer to the whole of the Potts Class Action Cross-

Claim, Deloitte:

(@) say that if (which is not admitted) the claims made by Potts in the Potts Class
Action Cross-Claim are claims for harm resulting from negligence within the
meaning of s 5A of the Civil Liability Act (CLA); then

(b) they say that, in respect of the clams in the Potts Class Action Cross-Claim, it
is not appropriate for the scope of the Deloitte’s liability to extend to the harm
Potts allegedly suffered within the meaning of s 5D(1) of the CLA.

Further or in the alternative, in answer to the whole of the Potts Class Action Cross-
Claim, Deloitte say that if (which is denied) any relevant risk of harm existed and was
not insignificant in respect of the matters alleged in the Potts Class Action Cross-Claim,
then in respect of all claims to which Part 1A of the CLA applies:

(a) the risk of harm was obvious within the meaning of s 5F of the CLA;

(b) Potts is presumed to have been aware of the risk of harm, by reason of s 5G

of the CLA; and
(c) the risk of harm was inherent, within the meaning of s 51 of the CLA.

Further or in the alternative, in performing the FY2013 Retainer, the FY2014 Retainer
and the FY2015 Retainer, Deloitte acted in a manner that (at the time the services
were provided) was widely accepted in Australia by peer professional opinion as
competent professional practice within the meaning of s 50(1) of the Civil Liability Act
and accordingly are not liable for any loss or damage alleged in the Potts Class Action

Cross-Claim.
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SIGNATURE OF LEGAL REPRESENTATIVE

| certify under clause 4 of Schedule 2 to the Legal Profession Uniform Law Application Act

2014 that there are reasonable grounds. for believing on the basis of provable facts and a
reasonably arguable view of the law that the defence to the claim for damages in these

proceedings has reasonable prospects of success.

Signature MW/(IW

Name Angela Louise Pearsall, Clifford Chance
Capacity Solicitor on the record
Date of signature 17 May 2019
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