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Equitable money remedies:
an overview

Monetary compensation granted by a court of equity ‘histor-
ically escaped close definition’ and, an award of a monetary sum
as a primary remedy to an injured plaintiff was arguably
unknown.? In Nocton v Lord Ashburton [1914] AC 932, Vis-
count Haldane summarised the position of plaintiffs turning to
a court of equity for monetary relief prior to enactment of the
Judicature Act,’ as follows:*

‘Courts of equity had jurisdiction to direct accounts to be
taken, and in proper cases to order the solicitor to replace
property improperly acquired from the client, or to make com-
pensation if he had lost it by acting in breach of a duty which
arose out of his confidential relationship to the man who had
trusted him.’

However, in the pre-Judicature Act system a court of equity
would not award a monetary sum or ‘damages’ for breaches of
common law rights, and a common law court would not award
damages for breaches of purely equitable obligations.’

Equitable money remedies are a class of equitable remedy
that have now come to develop in the court’s exclusive and aux-
iliary equitable jurisdictions.® An understanding of the available
equitable money remedies, the differences between them, and
the contexts in which they could become available is therefore
critical to the arsenal available to an aggrieved party when look-
ing to a court of equity for monetary relief.

Whilst practical ‘fusion’ of the general law and equity was
formalised in NSW in 1972, the relief available in the exclusive
and auxiliary equitable jurisdictions remain distinct in princi-
ple and in form to that which the general law can offer.’ Fur-
thermore, the type of money remedies available in the auxiliary
jurisdiction are distinct to those available in the exclusive juris-
diction, even in circumstances where the distinction between
them has little practical impact after implementation of the
Law and Equity Act 1972 (NSW).?

Where a breach of contract has occurred, an award of a mon-
etary sum of damages is granted, as of right, to the innocent
party to place it in the position it would have been in had the

contract been performed.” This ‘prima facie rule’ can be dis-
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placed, for example by excluding or limiting a party’s right to
damages in the contract by express agreement.”” Balancing lia-
bility and mitigating risk in a written contract provides com-
mercial certainty for parties.

However, where a remedy at law is deficient, or a relevant
injustice has arisen in the circumstances, equity may intervene
to provide an injured party with a suitable remedy. The court is
thus empowered to grant a remedy that will achieve a just out-
come between the parties.”

This bares two points of relevance: first, limiting the right to
damages in a contract does not conclusively shut out the avail-
ability of a monetary award for an injury suffered in circum-
stances where an equitable money remedy, for example equi-
table damages in lieu of specific performance, could be avail-
able; and secondly, whilst common law damages may be inade-
quate or otherwise unavailable for an innocent party, a mone-
tary award may still be granted (in substitution for or in addi-
tion to) other equitable remedies that may be appropriate.

Conversely, in the court’s exclusive equitable jurisdiction
equitable money remedies have become a key tool used by the
court to indemnify beneficiaries for breach of duties imposed
by equity on individuals or entities who are held to owe them
special duties, for example trustees and fiduciaries." Whilst not
intended to be punitive,” the remedy of equitable compensa-
tion provides monetary recourse to a plaintiff in circumstances
where one of equity’s proprictary remedies is undesirable or
inappropriate.'

It is undeniable that the equitable remedies of damages, com-
pensation and account are distinct in several respects.” Howev-
er, there are overarching principles considered by a court of
equity when assessing whether to exercise the discretion to
award any form of equitable relief.”® As such, a discussion of
equitable money remedies cannot be divorced from the princi-
ples relevant to equitable remedies generally. It therefore serves
to commence this paper with a brief outline of the nature of
equitable remedies prior to canvassing the suite of equitable

money remedies that have come to develop in Australia.
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The nature of equitable remedies

Opverriding principles of conscience and fairness are founda-
tional to the equitable jurisdiction."” Although the historical
and philosophical roots of the equitable jurisdiction are topics
often overlooked for want of practical utility, answers pertain-
ing to the nature of the jurisdiction inform its purpose and
function under Australian law.*

In Essays in Equity, a collection of seminars held at the Aus-
tralian National University in 1984, the Hon Sir Anthony
Mason said the following:

‘The enduring validity of equitable doctrine ... has its roots
in its natural law origins and in the goals of equity and justice,
equality and fairness which have always shaped its principles
and its broad range of discretionary remedies. It is for this rea-
son that equity has succeeded in moulding its doctrines so as to
make available an appropriate remedy when a transaction or
relationship is affected by any one of the elements which have
attracted an exercise of its jurisdiction ...””!

It is for this reason that equitable remedies are described as
being flexible and discretionary. However, common remedies
sought from a court of equity are well known and include spe-
cific performance, declarations and injunctions.

Of course, the discretion to grant equitable relief is judicial
and exercised in a principled manner.” Several relevant factors
are considered by a court when considering whether it is appro-
priate to exercise this discretion. For example, defences such as
estoppel, laches, acquiescence and delay will defeat a claim for
equitable relief.”?

Furthermore, where the same facts give rise to different
remedies, a plaintiff may need to elect which remedy to
obtain.” Such an election is binding. However, where a plaintiff
does not know which remedy is more favourable at the time of
judgment on liability, the court may order discovery or other
orders designed to give the plaintiff the information it requires
to make its election.” A plaintiff may also be entitled to make a
‘split-election’ in the case of multiple wrongdoers such that dif-
ferent forms of relief are sought from each defendant.®

Whilst the objective of this paper is not to provide a com-
prehensive discussion of the nature and availability of equi-
table remedies generally, a comment on the nature of equi-
table remedies and the court’s discretion to order such relief
provides important context for the ensuing discussion and
ought to always be kept in mind when secking any form of

equitable remedy.

Equitable damages
A court may order equitable damages under s68 of the Supreme
Court Act 1970 (NSW), which provides:

‘Where the Court has power —

(a) to grant an injunction against the breach of any covenant,
contract or agreement, or against the commission or continu-

ance of any wrongful act, or

(b) to order the specific performance of any covenant, con-
tract or agreement,’

the Court may award damages to the party injured either in
addition to or in substitution for the injunction or specific per-
formance.

This provision finds its origins in s2 of the Chancery
Amendment Act 1858, otherwise referred to as the Lord
Cairns Act. The Lord Cairns Act was enacted to remove any
uncertainty about a court of Equity’s power to award dam-
ages. In Hamann v Taleb [2021] NSWSC 1632 (Hamann),
Lindsay J summarised:*

‘The legislation was first enacted (in both England and
NSW) at a time when rules of common law and principles of
equity were separately administered in the court system. In his-
torical terms, it can be viewed as a step taken towards the adop-
tion of a Judicature Act system of court administration in
which the common law and equity jurisdictions are adminis-
tered within the one court and can be exercised by a single judge
of that court in the one set of proceedings. An inability, or per-
haps more accurately a disinclination, of equity judges to award
the common law remedy of damages as addressed by the con-
ferral upon equity judges of a statutory jurisdiction to award
‘damages’ in addition to, or in substitution for, an injunction or
an order for specific performance.’

The court’s discretion to award damages in addition or sub-
stitution to an alternative form of equitable relief raises a fasci-
nating quirk in the remedial category of equitable money reme-
dies. This is because a precondition to enlivening the power to
award equitable damages is to demonstrate the court can in fact
grant relief in the form of an injunction or specific perfor-
mance, a consideration of which is that common law damages
are inadequate in the circumstances. How, and why then,
would an award of monetary compensation in the form of equi-
table damages arise?

The answer, in part, lies in the distinction between common
law damages and the kind of money remedies available in equity.

As mentioned in the introduction to this paper, damages in
common law are granted ‘as of right’. They are awarded for
breach of contract or tort and are a form of pecuniary compen-
sation for injury suffered that has been proved to have been
caused by the defendant. Common law damages are not discre-
tionary, and they are awarded and assessed according to estab-
lished principles of causation, remoteness and mitigation.

Contrastingly, equitable damages are not fettered by princi-
ples such as foresecability and remoteness,” and instead are
guided by the court’s discretion to award a remedy that achieves
a just outcome as between the parties.”

It is insufficient to merely establish a breach of contract by a
defendant in order to be entitled to equitable damages. Instead,
a plaintiff must first establish its entitlement to equitable
relief.”’ This was considered recently by the Court of Appeal in
Paolucci v Makedyn Pty Ltd [2021] NSWCA 215 (Paolucci).
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In that case, Mrs Paolucci transferred a large parcel of land to
Makedyn for the purposes of constructing a residential housing
development. This was on the condition that, once the land
was subdivided and developed, two lots would be transferred
back to Mrs Paolucci once a house and duplex had been built.
Several written agreements were entered by the parties.

The lots were to be transferred to Ms Paolucci by May 2017.
Specifically, one of the terms of the agreement was that the
house and duplex would be constructed in accordance with lay-
out plans which were said to be annexed to the agreement.
They were not, the transfer did not occur, and a dispute arose
as to the layout plans of the dwellings. Construction was
delayed and Mrs Paolucci sought an order for ‘partial” specific
performance of the agreement, namely that Makedyn transfer
the vacant lots to her. She also sought equitable damages.

At first instance, Rein J refused to order specific perfor-
mance.” He concluded that the agreement between the parties
could be completed as at the date judgment was delivered,
Makedyn could not be held to be in breach. His Honour noted
that relief in the form of specific performance could not be
ordered until it was proven that damages at common law could
not compensate the plaintiff, and in absence of a finding that
Makedyn was in breach, this analysis could not properly be
enlivened.” His Honour found that no order for equitable
damages was appropriate.”

On appeal, Mrs Paolucci argued that Rein J was in error in
declining to order specific performance or equitable damages.
On the topic of equitable damages, Leeming JA (McCallum
and White JJA agrecing):”

‘Even if the precondition to the section is satisfied, the award
of Lord Cairns’ Act damages remains discretionary. That is the
opposite of the position at common law, where damages are as of
right. If a plaintiff can establish a breach of contract which
has caused loss or damage which falls within either limb of Hadley
v Baxendale then so long as the plaintiff sues within six years, the
plaintiff is entitled as of right to damages, irrespective of matters
such as delay or hardship which might loom large if the plaintiff
sought equitable relief in equity’s auxiliary jurisdiction. The
notion of a claimant having an entitlement as of right to damages
and the possibility of discretionary pecuniary relief is not unfamil-
iar: consider for example damages and account of profits for copy-
right infringement, analysed by Lockhart J in Masterton Homes
Pty Ltd v LED Builders Pty Ltd (1996) 33 IPR 417 at 424-425, or
the right to damages and the discretionary power to make com-
pensation orders under 5236 and 237 of the Australian Con-
sumer Law noted in Jonval Builders Pty Ltd v Commissioner for
Fair Trading (2020) 104 NSWLR 1; [2020] NSWCA
233 at [19], [25] and [39]-[41].

Further, his Honour noted:*

‘Nice questions can arise where at the time a plaintiff com-
mences a suit, it lacks all of the ‘ingredients’ for equitable relief,

but these do exist by the time of the hearing. Nice questions

may also arise if the ingredients exist when the suit is com-
menced, but are not all present when the time for the order
arrives. But it is clear that if at all times one or more of those
ingredients is absent, then Lord Cairns” Act damages cannot be
ordered because the precondition to the discretionary power
has not been satisfied.’

The appeal was dismissed.

Whilst Paolucci sets out with clarity that equitable damages
are discretionary and a plaintiff’s entitlement to equitable relief
must first be established prior to a grant of a monetary sum, it
should be noted that the court is not constrained by the same
principles that apply to common law damages. In other words,
once a plaintiff has overcome the hurdle of establishing her
entitlement to equitable relief, the principles of establishing her
entitlement to equitable damages are more flexible than those
that would be applied to a claim for damages at common law.
The recent case of Hamann is illustrative of this.

In Hamann, the plaintiff (purchaser) sued the defendants
(vendors) for an award of equitable damages for loss incurred
by virtue of the defendants’ delay in attending to completion of
the sale of the subject property.” Completion eventually
occurred pursuant to the court’s order that the contract for sale
be specifically performed, which enlivened the court’s power to
award equitable damages.

The relevant loss claimed by the plaintiff was the liability
incurred by the plaintiff to pay an increased interest rate on the
funds borrowed to purchase the property.

The plaintiff’s initial loan approval set a fixed interest rate of
1.99% for the first four years of the 30-year loan term. Due to
the delay in completion, the bank withdrew the loan approval.
A fresh loan approval was provided and it contemplated a high-
er interest rate at 2.24% for the first four years of the loan than
what the plaintiff had originally received. During the applica-
tion for equitable damages, the plaintift adduced expert evi-
dence which valued its loss at the date of completion as
$17,944.71.°

The defendants did not know that the plaintiff had bor-
rowed money to purchase the property and the loss was held to
be too remote to recover damages at common law.”

However, Lindsay J considered that whilst equitable dam-
ages are assessed on a different basis than common law dam-
ages On the facts of a particular case, an award of equitable
damages may be made upon an exercise of discretion notwith-
standing that:*

1. the general rule is sometimes said to be that, if a defendant
has committed a common law breach of contract, damages
awarded under section 68(b) should generally be the same as
they would be at common law: ASA Constructions Pty Ltd v
Twanov [1975] 1 NSWLR 512 at 516G-517B; Rosser v Mar-
itime Services Board of NSW (No 2) (1996) 14 BCL 375 at 380;
Jones and Goodhart, Specific Performance, page 222; and

2. On a claim for equitable damages for a delay, it is some-
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times said that the Court should have regard to damages which
may be reasonably said to have naturally arisen from the delay,
or what may be reasonably supposed to have been in the con-
templation of the parties as likely to arise from the partial
breach of the contract: Jagues v Millar (1877) 6 Ch 153 at 159-
160; Griffin v Mercantile Bank (1890) 11 NSWR (Eq) 231 at
248,253,258 and 26.

His Honour concluded that the defendants’” delay in com-
pletion continued after the agreed date for completion, and
after an express warning was given to them by the plaintiffs
about the risk that the plaintiffs would suffer loss for which
they would hold the defendants liable. In that circumstance, to
do ‘complete justice™ between the parties, equitable damages
ought to be awarded.”

His Honour made orders in the sum of $15,000 to be paid to
the plaintiff. The amount ordered had been reduced to account
for factors such as that the plaintiffs loss may be unexpectedly
diminished by a future sale of the property, which would dis-
charge the mortgage. An allowance was also made in favour of
the plaintiffs to account for pre-judgment interest.”

Obviously, equitable damages are only available in limited
circumstances.” However, they may be the appropriate remedy
in particular situations and ought not be overlooked or con-

fused with equitable compensation.

Equitable compensation
In the exclusive jurisdiction, equity may award compensation
for breach of a purely equitable obligation.”

An action for damages was unknown in equity’s exclusive
jurisdiction. If a trustee was in breach of duty, thereby occa-
sioning loss to the trust, the defaulting trustee was required
to restore the lost assets to the trust or provide compensation
to the value of the asset.” Thus, equity could impose a per-
sonal obligation on the defaulting trustee to make restitution
to the estate. Such restitution was not fettered by the restric-
tions on common law damages,” such as concepts of remote-
ness or causation.

In O’Halloran v R T Thomas & Family Pty Ltd (1998) 45
NSWLR 262 at 273, the Court (Spigelman CJ, Priestley and
Meagher JJA agreeing) cited with approval a passage by her
Ladyship Justice McLacklin in Iz Canson Enterprises Ltd v
Boughton & Co (1991) 85 DLR (4th) 129:

‘In summary, compensation is an equitable monetary reme-
dy which is available when the equitable remedies of restitution
and account are not appropriate. By analogy with restitution, it
attempts to restore to the plaintiff what has been lost as a result
of the breach, ie the plaintiff’s lost opportunity. The plaintiff’s
actual loss as a consequence of the breach is to be assessed with
the full benefit of hindsight. Foreseeability is not a concern in
assessing compensation, but it is essential that the losses made
good are only those which on a common sense view of causa-

tion, were caused by the breach.’

In 1999, the Court of Appeal commented that ‘[t]he rules
for the recovery of equitable compensation are less developed
than the rules for proprietary remedies in equity. The rigour of
the remedy is of comparatively recent vintage’.*

Over the last two decades since ‘the first decade of real judi-

cial development of this remedy’,”

several overarching com-
ments can now be made about this remedy.

The remedy is available in the court’s exclusive equitable
jurisdiction to remedy loss suffered for breaches of a defen-
dant’s purely equitable obligations, for example, arising out of a
fiduciary relationship, or a trust.”

Equitable compensation bares some similarities to damages
at common law, in that the purpose of the remedy is to restore
a plaintiff as nearly as possible to the position they would have
been in had the breach of duty or trust not occurred.” Howev-
er, ‘equitable compensation is intended to compensate for loss
caused by conduct which equity holds to be fraudulent ... the
award should compensate the plaintiffs but it is no part of its
function to strip profits from defendants, or to punish them
for wrongdoing’.”’

Demonstration of breach of an equitable duty alone is insuf-
ficient to entitle a plaintiff to equitable compensation.* A
plaintiff bares the onus to prove that any loss suffered was
caused by the defendant’s breach of duty. In Targer Holdings
Ltd v Redferns,” Lord Browne-Wilkinson explained that:

‘Equitable compensation for breach of trust is designed to
achieve exactly what the word compensation suggests: to make
good a loss in fact suffered by the beneficiaries and which, using
hindsight and common sense, can be seen to have been caused
by the breach.’

The quantum of equitable compensation payable, if award-
ed, is ‘fixed at the date of judgment™ and is ‘assessed at the
figure then necessary to put the trust estate or the beneficiary
back into the position it would have been in had there been
no breach’.”’

Compound interest may also be awarded.”® This is discre-
tionary.” Interest is awarded on the amount of compensation
payable in circumstances where ‘justice so demand([s]’. Com-
pound interest is not awarded to punish the defendant, but
rather to acknowledge that the defendant put themselves in a
position where an asset was ‘made use of by them™ and as such
it is presumed interest has accrued. It has been suggested that
the appropriate interest rate to apply is that specified in the
applicable Supreme Court Practice Note at the relevant time.”

Whilst these overarching comments are assistive in under-
standing the nature of equitable compensation, it is important
to comment that not all claims for equitable compensation are
the same. The availability of the remedy and the calculation of
compensation available will vary depending on how the claim
for the remedy arises, for example whether the award is made by
the court to substitute for the performance of a duty or to com-

pensate for actual loss suffered arising from a breach.”
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In several respects, the remedy of equitable compensation
bares similarity with the ancient remedy of account.* However,
whilst equitable compensation finds its roots in the remedy of
account, the remedies have developed distinctly and are sepa-

rate remedies.

Account and tracing

The equitable remedy of an account and the concept of equi-
table tracing concern obtaining from a wrongdoer improperly
obtained benefits arising from their wrongdoing. The remedy
of ‘account’ is available at common law and in equity, although
the distinction is now largely only of historical relevance and
common law account is not used.® Whilst the common law has
remedies and processes for recovering property from third par-

ties, the concept of ‘tracing’ is exclusive to equity.*

Account

In Warman International Ltd v Dwyer (1995) 182 CLR 544,
the full Court of the High Court noted that the remedy of
account ‘is ancient and notoriously difficult in practice and it
gives rise to a liability, even in a case of a fiduciary, which is per-
sonal...the purpose of ordering an account is not to punish the
defendant, but to prevent the defendant’s unjust enrichment’.”

An equitable account describes a remedy and also a process.
The focus is on assessing the amount that will be ordered to be
paid by the defendant to the plaintiff. The remedy of account is
the liability of a defendant to disgorge money or property that
cannot be claimed through a common law claim to damages or
equitable compensation.

The intention of the remedy is to disgorge the defendant of
a gain received in circumstances where it has committed a
wrongdoing. In this sense, an account may be available even if a
plaintiff has not suffered any known loss.” Further, it is for this
reason that the remedy may be more valuable that one for equi-
table compensation.” Specifically, where an account is ordered
the plaintiff obtains the profits wrongfully earned by the defen-
dant which may enable a plaintiff to recover a higher award of
monetary relief than if only compensation is sought.

In equity, an account will be ordered if it is necessary to give
effect to a plaintiff’s equitable right.” In the equitable jurisdic-
tion an account of profits is most commonly ordered for breach
of fiduciary duty, for example, partners, directors, trustees may
be ordered to account. In practice, the remedy is also available
and commonly ordered in intellectual property cases.”

As indicated above, the remedy of account shares some simi-
larity with the remedy of equitable compensation in that it is a
personal, not a proprietary remedy.” However, a significant dif-
ference between the remedies is that equitable compensation
can be awarded even in circumstances where a defendant did
not make a pecuniary gain.”* Contrastingly, the remedy of an
account of profits ‘means the plaintiff affirms an impeachable

transaction or wrongful conduct and takes the profits from it,

thereby preventing the wrongdoer from retaining any benefit
from their wrongdoing.” It is on this basis the remedies are said
to be inconsistent.”

When assessing causation it has been held that a ‘but for’
connection is sufficient. This is because all that needs to be
shown to demonstrate an entitlement to an account of profits
is that the profit would not have been made ‘but for’ the wrong-
doing.” However, it should be noted that the quantum recov-
erable by a plaintiff is discounted by the cost to the defendant
of obtaining the profit.

It has been accepted that determining quantum may not be
precise. For example, in a joint majority judgment of the High
Court in Dart Industries Inc v Décor Corporation Pty Ltd (1993)
179 CLR 101, their Honours Mason CJ, Deane, Dawson,
Toohey and McHugh JJ stated (at 111) that:

“Whilst it is accepted that mathematical exactitude is gener-
ally impossible the exercise is one that must be undertaken and
some assistance may be derived from the principles and prac-
tices of commercial accounting.’

Part 46 of the Uniform Civil Procedure Rules 2005 (NSW)
sets out process for taking an account. Whilst the taking of an
account is within the authority delegated to the Registrar, the
court retains a power to undertake this process.”

The process adopted by a court generally requires a defen-
dant to provide to the plaintiff a detailed account setting out all
the relevant dealings or transactions as to the timing and
amount of receipts and payments. An affidavit supporting the
‘account’ must also be prepared. The plaintiff may seek the
opportunity to have the defendant examined before the court
about the account and/or identify any challenges (called ‘sur-
charges or falsifications’) to the defendant’s account, so that the
court can hold a hearing about those issues. An alternative may
be for the accounting process to be referred out, for example, to
an accountant to determine the quantum involved.

Whilst the process for an account may take place after a trial,
there must be some evidence at trial that an account is an

appropriate remedy to order.

Tracing

Tracing has been described as an evidential process by Allsop P
(Campbell JA and Handley AJA agrecing) in Heperu Pty Lid v
Belle (2009) 76 NSWLR 230:”

“Tracing has been said to be neither a claim nor a remedy,
rather the process by which a claimant demonstrates what has
happened to its property, identifies its proceeds and the persons
who have handled or received them; and the successful comple-
tion of a ‘tracing exercise’ may be a preliminary to the making of
a personal or proprietary claim, to the extent such is available ...”

Tracing can operate against property purchased by the
defendant in breach of the plaintiff’s rights.*” Tracing can also
operate where a third party has received the unjust enrichment

passed on by the fiduciary.”
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For example, if the directors of the company in breach of
their fiduciary duties misapply the funds of the company so that
they come into the hands of a stranger to the trust who receives
them with knowledge (actual or constructive) of the breach,
the third party cannot conscientiously retain those funds (or
property acquired with those funds) unless the third party has
some better equity. It becomes a constructive trustee of the mis-
applied funds or property acquired with those funds.”

There are also complex equitable rules which permit tracing
through bank accounts which may also hold funds other than
the ‘property’ over which the plaintiff may has an interest.”

The concept of ‘tracing’ was recently considered in RnD
Funding Pty Limited v Roncane Pty Limited [2023] FCAFC 28.

A brief summary of the facts is as follows.

RnD Funding Pty Limited (RND), a commercial lender,
entered into a general security deed with a mining company,
Australian Tailings Group Pty Ltd (ATG). ATG was con-
trolled by Mr Hillam.* Security for the loan was granted by way
of a floating charge of funds held by ATG in a bank account. In
the event of default, the deed contemplated that this floating
charge would become a fixed charge.”

Upon crystallisation of the security, ATG disposed of the
funds in its bank account by buying shares in a company called
Goldus Pty Ltd in the name of a company called Roncane, also
controlled by Mr Hillam. Goldus was a joint venturer with
another party to the security deed between RND and ATG.*

RnD sought to trace its security interest to the shares, and it
also sought to have the shares transferred to it. ATG argued
that Roncane was a bona fide borrower for value pursuant to a
separate loan agreement that existed between it and ATG. This
was rejected, and not in issue on appeal.”’

The relevant issue on the topic of tracing on appeal was
whether RnD had a proprietary interest in the funds in the
ATG account which was capable of being traced to the shares
acquired by Roncane, Specifically, RnD sought to appeal the
primary judge’s conclusion that:*

‘[e]quity only affords the characteristics of property that
allows for tracing into the hands of third parties where the
interest takes the form of a vested beneficial interest in trust
property” and at [290] that, ‘there appears to be no Australian
decision that has embraced a complete departure from the
requirement that there must be a fiduciary relationship before
tracing can apply on the basis of an equitable foundation.’

Derrington ] (Beach and Halley JJ agrecing) stated:”

‘An analysis of the authorities reveals that tracing claims gen-
erally require the following:

(a) that the party secking to trace has held an original pro-
prietary right or claim in respect of property or, possibly, was
owed an obligation by another person who had control of prop-
erty in which that party claims to have a right;

(b) that there occurred an unauthorised disposition or dis-

positions of the original property; and

(c) that the claimant secks the application of the tracing rules
to establish an entitlement to a proprietary interest in an asset
identified as a substitute for the original property by establish-
ing the tracing links between the original property and any sub-
stitutions for it.’

The law is somewhat unsettled as to exactly what is required
to invoke the tracing process. However, the various authorities
were summarised by Derrington ], and her Honour identified
that cither:

(1) the party seeking to trace must have an equitable benefi-
cial interest in property created by the existence of a trust or
fiduciary duty owed to them; or

(2) all that is required is a sufficient equitable interest in the
property which has been misapplied, regardless of how it was
created, including in personam rights.

The appeal was allowed.

Conclusion

A plaintiff seeking to recover money or assets from a defendant
or third party may find recourse in the remedy of account and
the process of tracing. However, practitioners ought to have
regard to the relevant distinctions between these ‘remedies’
and the foregoing complexities identified when seeking relief

of this nature.
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